
applicDtion No.• 17 of 1999 ;,nc1 for ':" o't"'er of'"Dd:-!T'"J_'"to E"'ke ;tn

,ward be issued. It hDC been ;1rke tFH:Jer C;ectioD 2 (~,) of -t-e Judicature

&nd J'1J)plic-~tion of 1,.<:>\1[6 Ordimnce, Sedio;'1 17 of -~::e L-"j '-:eform (F")t~'l

.Accidents !.lnd Hiscelloneou8 ]:ro\tisions) Crdil1-1:ce C"1Jendce:d Act 1968)

p,tlc1 Section 95 of the Civil lrocedure Code, 19660 It h~8 teen slrpported

'by the offidDvit of one Gregory rJblrul-:, ~ni'\ssiBt,)Dt Secrebry Ge:oer"'l

.oj Tr-:uz'Cmicl J:lih,ny ~Jorkers Union ( 'l'J\\lTP), the !\pplic-:nt. On the other

side, the TIespondents h::ve opposed the ::lpplic"1tion ~r.cJ 1:" "vo filed ~

oounteI' offidovit of i\ngelistn l'Hrundi, c, ::rinci'.P~l le3::'l Cf:E'ic6'r of
the Second 'Respondent.

The focts deponed in the I.lffidrrvi t of grec;ory M')kul- ~-o:c the

Applicant 13110\11 th::,t between 22no and 23nd December 1992, :::entr,:,:l Joint

;I:ndustrriol Counsilt 0 policy r!l')ker orgnn of tile Second T,es}:,orJ:;",ntmet '0!l

l4orogoro to conBider~mol1g other things tL-:: retraencrment 0:: some of the

employees of the 'second Respondent rr:d th~t:\fter the s::id meeting' the

Second Respondent ,:\11d tbe Jpplicc.nt ':Jer9 sup?osed to sit hgeber "to

m:::ke"m ~rgeement for the retrenchment of t::-.e 0rrployees ",ldch '>JOuldbe

registered with the In:ustrivl Court of Tcnz~~io ~nd t~~t there w~s no

such c meeting ~no ngreement for retreD~hmert. It hos bee~ deponed

~ther in the s~id affidnvit th~t in or ~hc~t June, ~993,8~S employees

of the Second ;'(espondent \'lere retrenched by her e1l1c th"t 197 of them

}'r'otQBtod the retrenchment 'em] t11' t the soid ~9'lemployees cc-me from



difforent brc,nches of thE: Second .Respondent in T::117"lli::- :'l1cl th,t before the

retrenchment there W·':B no creement between the j4pplic~nt ond the 3ecol1C3

Respondent on the terms of retrenchment :md th"')'j; tllerJoJbr'oemeetings bC;"C1Jee::1

the 35 bronches ( save for two brnnches n~mely K::>r~kCln,",Brondl ':!l.ld I:I,~k:'o

Mc.kuu Br:lnch) of the flplJlicr:nt in the cOUI!try .:tnd the Secone ·:'eoT1ondent on

the retrenchment. It ,,,,as further deponed in the B::lid ·o;lffid.:tvi t t!l~t the
retrenched:. employees c~me from 011 br~Dcl:es in the country SC,V'';:; for the

said tl'!O broncl:.s c.ll1d th:,t the so.id employees we!"e not consulted O:r2 the

s:tid retrenchment. It WOB ::lleged further in the s:lic; ::'ffic1,:,vi t +.h~t the

Applicant filed Q case in the:, Industri~l Court of ~nzoni" i'l11icb.found .~

~ foot that there was no consult,:,tion between the Applic~nt ~n0 the Reepo-
ndent S&We for the hro nfores~ia br~nches ~~d th~~ t20 n~id court on 10th
Se!rte!D~ .• 1999 or. irrGleV:':'l,t premise,s"rc' without f:tc:s held thr,t tIle

Second ReBPOndent ""ets not il1 good fin'-Ylci':-l s-rntw. hence it a~{ard~d the

retr..enched employees 8~ch ',dth ·t:.7elve ('12) months S"'l~ry i!Jste~d of

~einst~tel4Jent. It 'fJ~S d-9poned further tl-~~t ";'s ':' result of the ~"'id ruling of

the s,:,id court, the:'''ppliccnt::,pplied for ~ revie~J tl,ereof~:Jc) t:1E: ,s""cond

Reapon.rlent :CI'I'lied for::' CrOAf" rE:Yiel'T,"'l" in its 1'",,11:':,< t~,,;,s~·i~: com't

b;'DIlches of thr" .r=:Jlic?nt '-'11: -t},c, ",scone! 3~)2pOndent. ~ChecJepo~ent of the

tlffidovi t h'~s ~;}10gE:cl tl':.~t t>:~ s::-ic1 cour-:: il1 its revie',-j CO,]fused tn.(:

the vie"" t:~ct t:~c:['(; i:,' 'Jl'",r::oY of l ..:~von F:, :f·:'c~,of t:.·" l'8CC)1'd in the
S"'''d r"l).'n0' ~11'; +', .:- tr" ~'~';Cl (>""-"~. +001", irl'e1~"Ye!'~,"'n~';d'C:l"-t·';on·"..l''''n ~t~ v~ {~-~.-...~L..••• _ '" _~., ..• 1..,... __ -"- I ,,--,vu'___ u .l:.\. J .• ''- O..L, ......••~·~"-... ..~.•...Q ~ oJ..

principe,1 leg::tl officer c1enonecJ D cou:,..d;c:~~ffidtvit oppo;:;dng the

Dpplic~tioD. It in ::llleged in th.:; s:ic1 CC<lD1:0Y :'ffi~l':"vit th::t ::-fter

i;hQ ~<>int CGl:'tl' ..~l C~ommitto,:, J (\lJI'; icJ' L, +1,)(:; s~:l'Jjeorg'ln re f81"red'Jbovr:;

" •.. the cen-l.-al -:f'oJ.."nt T,.",lu".l-r'; "1 Counc'; 1\ '--·-'et.;",,~· ""ld on 22'''r1 "''''',;1 ?'2:.~r]t,AQ '. 'c.L' "'. ..I.....••_!,_~ ~~JI.t •.\, ..•.; ••.. ..L / .~,t:; '.,LJ. ..•(: .L_\,; _, .• .1 ....; _'J."~.~ "-~,1"""""

Decembfor, 1992 in rf.orogoro vhic! :-,~d rs-'olved L t 859 employees of -::hc

2nd :2eaponc.kr:t org:lDis~tioD be rE,tre:2c}:,ed, tL,:. 2;-( 'J.espondent h'-d n:c.e'ti:'JGs



22r::d /'?3Jc1 2:;;tlC I"eceC',IJ,er, "')::;2 r:;cJ t~:,e cC':'ic,,-:: 0.' the ~r::r0E<.F::.-:n 8,o-;;ered

between the 2:,d}e8pOl1C~'2:-:-: ~'lJd t:>: le,:,:c;",r2 of the \,;orI-:erD ur:io:c; br'"ll1ches

It is furt~lf.cr::IJ.(~g<;;d in th'::"'ir~ C'ct':<er ;\'Pfi,':,vit '\:l-'\: 5.t b'-d

been 1'''' ,')greed during the Joint Ce~:tr~l Cc;;:mitt~e rneetin:s t'1-,t 859
&mploye&S were to be retre';c:led iD ':992 "ne 19o/i 'b:.' the 2:'Jd ";espo''Jdent

"'nd -l-h"lt -l-l~"",.-..r:!nlo'"e""s ,··'ho ">"" C'·~ll. ·O~J.··lO' tho r""'t-o.-- ~'·"',·r'./.. ~r'e 10h\w'. l... ~ .••.t:; Q.\..;.J.,t-, ••:" 'l;O w',..i.·.. • ".,_ f-;; .. ~ ~_i_C".'~~l 1.(..~ t:: 'Q._ ':...·_._t-' .•..•.L.~~:J to 70

r.etrenched in 199, ::nd "Jero ~11 hcsed 5.rl D~r es 0..,1"',:,r 1,1'orld~:g- .,t the

2ndl~espond8nt Ee::<dOffice~'Dd ;)ork<o::" tLare:;or0, e::,,,y do not comprise
~<I" nmplo"'''''''''s -fro""'l.1l? count~;r"'·f.~t~·o"'''''T.., ";-,'" ""r,:J.·c1·Cou .•..'ter ,.,·f'.r.·~d ••v~t¥,.J.. v 1I1~'f,O;,; •.•. ~,.t L.u-A ,j,.1,.::" -:..•••.\ '~"""•.• D.· .LJ .",.J.,..1...t. _.-.1 -L., ,

it is denied th:lt the L"1dustri~l Cou:d confusE/a tb,_, :1'illutes of the

Joint Centrol Committee m€teting with tk; :--gl'eem•...::lts to rbty'-':~c':l thE;

Appliconts end it i!'3 :;>};:,o de~lied t11)t tbeT", iF· "r; error of l"T~l 0):1 the

fc,ci,; of the r<3cord in the; decision of thEt In<Rustri':ll COUJet of T:tnz~T:'i~.

In its reply to the soid Count(~r - j\ffidnvit, 02"(, lSTegory H:-}::ul:i,

on Assistnnt Secrebry Gen8;~')1 of tht-i j~,pplic":mt deponed tho t tIle I"1.~rpoted

Clgl"eeIl:lents b~ytween the ?r.d I"iespondent end the union br ....nche,s in 1993

m:'Cnot true becDuse the snid ~greements w€:re not tenoer '.';(;"t tl:,'? first
hoorin["; in the Industri:ll Court nor before this court l;J~>3:J • ,"rplic:>tion

for leove for prer-og')tivc: orders 1Ims nnde b;)' the ;'pplic':1't ,:,,~~:tJ,r tone

Abdurh:::-m~nHussein \'lho ~ttended the Central Joint Council ::~(,etir;z nt

Morogoro cpuld not ~ct ~s Ct member of m~m"'ge"8n+. for tL2c3esond .~{esror.dent

~ he \"10.8 Ci member of OTrpT] in the c~'p:Jcity of ,~ b:f~nch secret::ry '1t the

Hood Office. It "l~.s fu:::,t':1er depm,ed in tho:: B~ic~ reply to counter ~ffid~,vit

tb.':,t the 196 employees of the Secollc:c;spond·m't T:'&!'e not ~ll based ill

.nor es SCll"'~m.

This court h-d ol'c~e:t'i::d the· p~::rties to :"rg'le the "\pT'lic •..tion by

~:r .crf written submiasiolls 1",;~icL•.lere cJ-J.ly fil&6 on thi:.": i"r t.:::s 1'd'1.1ired.



since" ~e AppliG'1n± cic1 lJOt .con,sult the union br~21cht;>13 of t:>~~,ppliC~l:t

on the retr~nchment of the 197 m••mb",rs ~I~")Oware employees of tll..,30CODd

Respondent, the ~pplic:'tion for orders of centiev~ri ~!1d F,~"d~noul3 be

gt'D.n t.fsd.

On hE:r rrt t Ms.Rwechul':.gur, , la~rl1od cOOD!""&l for t:~,"2:~d ~;:espo:t:'dt;nt

in lw.r s't!bmission hns vo::!oment:l:l oppo,suc thEI !\pplic'tiono~'h€. l:cG

1~ntified thr.e<:: b-:::sic isS\J.E:8 +Jlhich she considers ~IS import~nt to bE;

de~vmi'iodb:Ythis court in order to c;stcblish whether there ;lere irreg""U-
••• _.L • • • 1 .'. 1 " consolidflted I
~'~J..99 ~n J.n 1C:.::lr:tr:g·::nc cJet,"~rmJ.:1l.ng TIevisioD 1'0. 17, 99 of

~be I~t'1oIiol Court 0.£ T...:mz)ni~" r.:~mDly~-

work~rs COln:ltitt"H"S ::1);0 th~,2nc1 ~~espon(ient,prior to

the retrenchment 0:( tLc :,p~plic~:u::ts/compbi,,~!)ts.

2. 1:.,Q1.etl1E;r the Ind1!stricl Court pnrmitt-ec' thE: 211(1

Rospond8nt to produc8 ~ddition~l evidencG during
henring of consolidDted l\evision No. 17/99 of the
Industrinl Court.
\:}heteer t~lG principle,s of 1y tUY'"'l jUE'tice 1r!ere

cont'r,":lver:&c1 b:~::'llo1Ji:;g E. "·..bClr.,:,L~;.'''''n tc execute

Shao h,'s submitted :)s f~r,),'3 t~:.0first i.ss"'8 i - cc~c\;;rrh.;d tb" t much ~s the

Applicc-nts h'"'ve ",rgued h~·t, t'bTC ',181'<': :,0 C;'';''Dsu"i tr:.tions, },;:;ld bl:twH0n the

WOJ'kera C"rlmitt€i'os ~nd t~""", .seconc;~'_0Spo~:r:'e:Jt, fX'ior to -:::">.: retre:Jchm.)nt

~r1or to the r~trencht:-JlGnt of t:"h::,pplic:-:ds 1 tx.c- 2:r:J Respondei:t ~nd the

vekers committees in tl10 221(~:':es1"'o~'.clent'S corporion met ir I-loroforo

$1) th<; 22ndr.:nd 2"3nd of Decer:1b8r, 1992 to deliberi-:-a on the retrenchment
of &mp1.oy~es. 'she submitted th-ct Minute No.5 of\:L:Jexture ::0': to Counter

Affid:Jv:it indicotGs th~t (!urir:g tbs nketL.:?: ~Jl:ich ':7~.S h",ld in l'';orogoro

2nd Respondent vlCS forced to retrench 8.59 E:riiployees due to ch~DgGS which

hod t:1k,,;-n pl~lce in thIJ 2nd ~iespoD:k;l1ts est::.tbliE;]:eclc-ntt the s~id minutes

i,ndico.tes th·...d; not only did thl; 1,,70rki:;rs cOY':mit1;e8s consent to thE,

re.trencb.m·"n't of 859 employees but th<cY elso P1'OCi:E:c' ed ido setting the
~iD.f.l to be opplic:;.ble in t:l(: retreDcl-"j;::Dt exercise::-l~ ~1 -';h~t ~,p~t



......

since the ~tp-pli.c""nt die; "ot cO''.'lJlt t1~e uniaY1•• • b:r:·~'.·c1---.·· •••••. of' t~, , Ii •...•
• ~D La ,"1'1' c. n ~

on the retrenchme:::t of t]-~c: 197 c':;;lb"r.s 1;':C '~lec~e e~;,ploye:~f'of thb S{,/cond

Ik>spondent, the ~pplic:·tiolJ for ordt-,r-:: 0 centi"v~:ri'!]d m~YJd~:nous be

On her p"'rt. ]VIs.H',!.aC:]Ul:,~_,ur::, 10~'r:"JJd ::;oui'1.r'~l ·.I'.'o'Y', t,~,'."'.. :;> d J d t, . '" - _,,1 .t'.",span en.
in h.-;;r s',lbmissio:: h:.'8 vn:!0ment~l 0:):=0.0: -t'h::" :pplic::tion. She l'l's

. id.entified thrc.:l b:sic ii3SU8S wLicl -c:he cc:siders ::'16 iP.'port,)l'lt to be,
tteteJ'mi'iddby this court L: orc;e::: to '.s~:::')liGhwhbther there vere irregu-

. '" " consclid,'lted~ti&e :t.n ~n IJ.0~rH,g:nd ckd:~rl:1J.:ung nevision No. 17/99 of

--the In4uatJrlol Court of T.::I!1z:.'r-i:: ::''':~!Gly:-

'I!orkers commiHeGs ::)),0 tIlt, 2nrJ ~·~G.:rpf)nc1&nt, prior to

the retrerlchmont of tb", :-')::iplic::l'tE:/compbirnr:i:s.

2. v!n1ethE,.l' the Indnstricl Court parmitted the 211d

Rospond~pt to produce ~ddition~l evid~Dce curing
he~ring of consolic1t1ted ld:.vision No. 17/99 of the

1;j1'1etaert~10 principles of ;Y tu:c"l ~uEtic(' 'dere,

contr,,,-veDed b~,:·11o·\ri:1; E. "';bdr,:,L' c,""n to ex(Ocute

She h!"s submitted :)2 f:>r '::8 tl>,; fiJ:31: i.~:"""e i' cc':;curDGd .•..,. ,. .r.. ',"ueI:. ~.s tl'.u

Applic::mts h~ve .:rguud iI"'!;, ·,:":i.::::u ·,,·'·~r..:::co:) Co.nsul tctions· ..:.ld ;', ~Wi.::'D the

workers c.mm:itteos :-r-:: tj'"", .sE:cor:d<';·:s~)c:~:"e:.t, ~'1'ior to -t:-:,:; 1'€:tT·..;::.chm,mt

-"",;

j)r:or to the r~tre:1Cht:lli::r:t of ·':l>?:plj.:':~tG ~ -1:>: 2.1'1 l1e8120:1de::t :,::":]('1 the

y.tkars committ",es in the 2r1':; ::esro~::;'J~~t'scorpol~-'ion :;;e"t in :'Ol'oC'oro

OU the:: 22nd ::r.d 23nd of Decec'o(:I,. 19S? t::J da1i'bt:;ri:t::: on t1').. : I'",tl'el,cl1':'bnt

o! .employges. End submitted ·t'~nt Mir,'J:te Fa. 5 of::uexture to -=:OU~1tGr

Affi~vit inc1ic~tes th-t c1uJ:,i::.:::t'1<; !l;c~ti:1S "';'Jic~: vns h\::'l(J in o:cogoro

thG- workers committees 11';01'0 infCl'r:18d 'JY",,,-, ,seco::c :1E:spor.:d8nt ti:·,t th':t

2nd ResponcJ,mt vIes forceC: to ,retrench 3.59 &::.ploye'23 due to C>-:J~G3 ':Il:,ich

had takt:m pl~)ce in th", 2nd TiespOl:C:(;l1ts est·:tb1:sb::>;l1t t tb" s':lid ~:lirJutes

~dica:f;es th:1t. net only did tIll: 'iJorb)rs cOy'mitte'3s cor-sen: ~:o thE;

r'wencIlment of 859 emp1.oY(?8Sbut -th",y .::130 proce:ed ido setting the

J»'Uerias -to-p~ ~pplic::l.ble. in tho retrenchm<,:rJt exe:ccise :-!J c1 th~,t~J?~t



meetings to 0.alil;.-:i:'-:-teo!: 'Le 1',:;tl"i.::Jc>-,cn~c '.hid: ';;:('8d ·i t;: +', \"orkcrs

committees exeQuting joil'']':: ~:'r(;,(:;r;.;:'Jts 'I.'it:: -'::-:.",::'::.1~~'_2:'Or:J :,':- to :r"t'rE::-:;ch

the 859 employe-5s :.'3 Lc"i:1e:lc,<3~:.y .::::0:' .,;::. to Con:-:.t2:'- ,:ffL>vit.

Clgreements executed DohlGer: the v:orke:,:,s cOl'rcit~ees tT:1 t:1G .~;Gcond

Iiespondent CLresufficient evicknce '~o r:"o'!;, coc;''Jli'.:'nce of '.)0ction 6 ei)

(g) of the Security of Zmployment.:et, 1954 by the ~3ecor!cl::esponcJent.

On the second issue, the 13:::ic1ler:r-:f,r] com:'cd. ::0:;" t::,e :,;Espondentf?

submitted tl:.,:,t the i~pplic')ntv;-::~,rgur-](,r,t t,·,-·t tJ:ere 'dere irYegul~'rities

in heDring c:"d determining Oonsolldnted Revision no. '17/99 by ':he

InGUL9triCll Court bec"1u.se the 8'.:'ic1court h~d permitte,:i t!l;:, Secolld

a-apondent to produce:1ddition"l evid~mce during he~ring of th8 l'evie'rl

aJ'Plic.!:ltion 11''18 been f';lbricDted to defect t~1e ends of justice "'8 t:~c,

-&viden~-e0Z'l r&cord neveals cl~!:Irlywh~t tl"~nBpired c'lurirw' hE:-.ring

of thl:: Conaolid!lted Hevision No. 17/99, the Applic- nt h·-d r,r1v'"'nced ,:,.

new tlrgument. th"t tho court of 1st in.st-'·nce h=>d erred in ~"1!' to co>.;sider

th~t, tho 197 oI>:plic~nt8 \'lere $11 derived from tho:. 2nd r:e8por~rl,,::trs Offices

in Dm- as S.olnnm. while the 197 amployliiWis were dBrived fl"O,':, , t::·J:; §ecor.d

,Respondt.ntls Offices throughont the countrj' ~nd t:J.,t 0:; '~~l(; b-,sis of the

JSQ.id !1rguIDo::nt,the i\pplic:Jnt h,.d T&quested the court to p:cod{.cc; .,ddi tiOD"l

&Vidttnce to support their c1:'ir.i. She continued to '-'ubmit t:·,,, t -t!1e'3ecOl~d

Respol1d.:nt opposed tho Be-id ~rgument :,:nd l'ee1uepter,J the G·,:"idGOUl t "~o~lr:o

be> allowed to produce th8 joint ~greemellts l'Jhich ';Jere executed by th",

Second ne;spondent "n0 ell the- 1rlorkc'!'s cOl':llnittc:"s Ll the Second '{espor;d'""l1t' s

~.:lti()n in th", court :::::6 thj sDid CC'llrt ·:.llm'ed bot: •. prr-tit:,s to t8Ddbr

Q,dditiol1ol evidence to support their =:rgur.·.,ntc. ,shE:suhnitted further t~J."tt
however. in its decision, the s:",id court rej0cted tho :1dclitioll:-.,l evide!Jct:

which WQS tendered by both p~rtes end ij outlined its re~sons for rejecting

the said ndditionol evidence ~ is clcorly showrJ in p~geB 2 to 7 of the

Ruling of the Industrial Court of T~!1z::-tn~L~on O~o'lsolidoted:::evision

ApPlicntiol1 No. 17 of 1999 :1ppe':1':1ed ~S';!:n6X ;?X; :0 -':'218tpr'lic"J::tt S f;ffid~vit



D.nd 6inc8 the s~id o.dditio~"'l evid€:!lcv 'TJl,')S sur;1lT.~rily rej"::c':~i;;(; ~::JC: not

used by the; soid court th,;; QI'gument of t118 J\pplicnt t>t L ,,,re 1:!<.;X'e

irl'~gulC\Mtie16 in hecring end determining C on::::ilic::"t~c1 :2 evL,ioYJ No.

17/99 or error on thE: fove of the record i:s devoid Of l;d'i t.

On the third issue, on "'lhether tllt..,re WOBviol"tiOl~ 0:" p:ti:~eip1es of

n.::ltur::;l justice, th.,: s4)id leorned c0unsel for ele:'.61Spo:',:> ;'1': sr,')Gli tti)d

th~t the !~p:plic,:,nth,:"C! ol'"gued th··,t th~:principI8s of :'~~:url Jushc,:~

were viol~ted in t11<.: retrenchlIl0nt of th~:, eE'lployr,;:;;s ::'\8 tlli~ ,Cf,e,-cOcJc1

:2Qspondent h:::d ,~ppointed on& Mr. H. Abdr?t~L-~n to 8X'GCute +b.: joint

cgT9ooiJ:Jll:)ntson b.c.a.lf .: of th", ,second nespom~8nt \·'hiL t112 F3,:lid person

wos the BeCr.,t~ry of -cl:o "7ork~1rs con1Gdttee in the 2'-1d'i:es~onc1entlE'

i'u:rthel' submitt~ld th t in sorutirising J:he evi6eD~8 "il,ic" if:' OD record,

i t c~n bEl l'!oted th' t tI,is i.srme 1,./"".8 not r~i"'&d in tIle cou::t of first

toined by tIli.'" conct cs it ,vil1 Ti.'inder 'E'],eDrcc'c.~3diD';~P oj " '- is court

o nullity on groul,:::~S of iI':r8Gl.l.l~:rities. Sl~e conti~u~d to ~~,b,1it tb."'t,

in the 0.1ter::1,.,tive ,:And wi t\.out ry, jucici:;, tL:: Secor,:',(",.spoDC1ent h~'d

carried out th:.: CL,':::1g0S ir: t> ?rld: ::!3po~'!,:\,.nt '.:' t-':'t~bl2&tr8&~~dh,::nc.:::

most cOl'VerS::lnt vJitie. t::lo J:c'~JJ:e:.:ch:::e::t tY.'..;rcic;,c 'i:.-:cu ",\:; t~lb :>greements

~ft~l' tb.eSccorri ;,-(0S:rC:~'81~t ::::0 Jct.:: -'o::.<:rr: ,-c'''':;att00s J':cc; 'JelcJ

consul t.:ltiol1s to rGb:'81:cll ~:>.: 859:;1:JpIc::',c',;s I ":"" eX8c"J,tior: of the

joint ag!'EH::W~ntby:b", S~:L1 offici?l or; bei~=,L' of L:, ,s~,cOYJfl :~eaponc1ent

does l'!C'c render tIll: !'8treDctl!i<..nt :'J: rulli t:," i 'J •...C::lUAe~ erlj110~TGr~ is

empoliJe1'edto Dssign ~::y officGr 0:: C,]", busiDE,s8 of t'18 er:;ploye:r to

ccrryont ony ob1ig,:,tiol~.s on beh~If o~ the ",;;:;player,":'8 \'/,:'8 tb: si tu:-tion

in the prt::sent c~se .• 'JJ1'", s~id 1i::,:,r:r:&d COl'l1,=,;;:l for be Respondi::l1t fin"'ll,.

submitted th-i; on th8 b,:'sis of 111'::1' subi,!ission demonRtr~tec1 ':\bO'V8t it

goes 1rlithout s~ying t~"-t i;L..::re were ~b.301utely no ir:':'f:'e;v,l~ritics in

heDring ')nc determining CO!lLsolid:,ted;',8vi:sion ?'Jo. 17/99 ~nc1 on the



In D. V01!'y short :reply submission, !'1r. H,..,o~"'jing~,Ll8 le::r::ed
counsel :for the I1pplic::mt +,o1t0r·~t(:d-1tll~t th~ Centrel Joint I,:r;l)stri::l

Council W.:l.S morely .:I p01icy JnokGr orgon of thc:':3econcl ~:GSpOWL:1t tms

it deliber~ted on redundancy on 22nd ond 2?nd Dece~ber, ~992 in :~o~o~oro
in th.:l.t copccity ond it ccm~ot be substituted for .!l meetin:::~ 'beDJ,ee:1 Le

amplo~rfo:rend ,~ bronch of the workers org:.nisl'ltions of "\::l8 er.l~)loy(,r r.B

l'~red by Section 6 ('l) (g) of the Security 0" Jitlployr::el1t ct, "1964,

therefoTi.::, he l!l:;.int:'i.."lo~,iis subm5.;:ision tL:,t th,,, Secane' ;';'.,spor"J._,nt did
I

not consult th,,: bronches of the work"rn orp;::nis"tion of the ;;pplic"'nt

in retrEtnching the l\pplic':1nts. :F'urth8!', he.,ppr'"'~'".'ted tl1"'t the le ..rned

counsel for the Hoaponr]ents }","d '::lmm.'lt~dged th":lt Ol:a E. ;,bchr",h"m'l1 h d

octed for both thE; l~pplic:'r:t ~ni~ t::l() ~3E:condDi;;sponc]cnt ~s sl:o'tm in ~18r

submission. He og?in p'~,yoo for -l:~'lC "1pplicC'tion to 't.;; gr~!Jt8d ~,!itt costs.

of the 11spondel1ts ,")no t]1~~.T-t:ply to a JUl1~er AffioPlvi t "18 well ",s tb_~
".

her submLsaion n~m01y:-
1 ,,,- t" $oTIeult tio!]s"_lr' b t .L.' k• Wu8 n<-.:!' tJ,:er- 0 \J'c're ' ."1';; d .-::, wr~erJ (,LC ljlOr or,";

committees ::'C1C; tb., Second,cspm: ....n-: :Drior -to ':;l:u

I',..,+r''';,,~.hl,',:C,_,..,+ of'·",', Ap:plic~!1t:'? /.~01"''Y'\1>''; "'~l-'c""~ •• __ ~....,._~ __ '" __~ ,__-"c.; ••.. L, '-' '.1~J.._.-4 ... ~.•....•._-~· _ .• l_'.

1iJhet:':er the JJril:ciples of c}'-tur:l justice ••:ere

contr::tvenec1 by ::tllmvil1::: =-I. ,;bdr~1')i:: ~:o ex<;;cute the

joint .':Igret.::;:knts on beh~,lf of t"t, 3econd I;espondent.

TIle first issue, on \·hE:ther thure '!JE:irG consuJ.t:ttions 11eld bl:'h!E:e:,

eommitteesO~he workers .~nd tl'l;; Second ::ospond'::l"t prior to the retrel:-

chment of thE: Applic!:lnts, the: Industri"l Cour't of T"117~ni" si tUng in

its origin~l jurisdiction h~d held th-t no con,::u1t~tiorl3Nera rr:-.dt: but

qu~4&d !:'.nd sat:')side th,= s::icJ position on revision b~r:ic~lly on the



Second L1e.spon(1cnt in 'j''.:'D:;;:,·i·:; ',cut tLe_v['ponden-~ ;.:~,c! con'':'Jl";~:i0l1 ,:!ith

only to..,ro 1ilOrK8rs br"::(}c~~.'",s in :),:;r C;2 ,-:lL:m nry::uly =~rr'-172:r'~::-l"':'l1Ch ~nd

M')kr:to file-lam 1)'~.'):;ch on tL(; retre:r;ci~l .. ::t" c':.:el'e::o:0, Is:Lcc-rly COl:strue

revision, t1!8 t1rJO "j!i"tl1LSSeS of t}~c- ·I'~;::J.icl1t ",l10 ~:3r!tlt-3ed c;\ricellcc~ r;r--ri']ely

$olehe Jum" K':tgu.s.:l \U?\J1) ::n,d Ju:n:::'L:c:te (PW2'~ before t::(: [,;-'ic1 com"t did

not show in their Gvidence ,:;hic~' u!'~on -:Jr~nches ~ll O'id' tL; country

employees C')lliG> from, to ClJ, it L 'F3 if tJ't;; hvo t,ritnesses from t}l\, hlo

DeT os SCll')-~mb",sc:d union br~r.che8 vere tryinp; to':'ct fo,: tIll.;' other

f~ct, nri "nd I"d2 in th'..:ir 0vic:1enct::h·d only -:-lleg·;,;d t11,t ·f1:·eir Union
+h(', t",'o

b,rrlnches ~,t their pl:"!cE: of I/ork liler", !lot cOjlsulted but •.. - "lid tn&,sL';es

were ~'11f:rom th..~ two union br,':cnches in D~r esC::,l~'rG ~!Jd it i,-, f:'-cC:;

!tverrement of Gregory H::Jrul in hi-' ,:;ffi(1~vit in s'J,pport of this

o.pplicotion b8fore this court th,t the h,O Dr.'r es 's"-'lDc::; 'b-,sed ullion

br!1DChes \\/ere consul tud on tb.8 .retrenc}.,m,c:nt exercisE: by tl"c Second

l1espond8nt. It ic ::t s0t.tlGcI principle of l~i'"of evidoncE; t~~·t \ol10;;V&2'

a.lleges ::1 curt:!in foct l:lU,St prove it. None of tho union 1J;;":'rJC:18S offici-;,ls

or memb~rs outside Dnr os SnloDm or even ~ny of ~h0 ~lleg0d 197 retrenched
or.:rplo:rees from br:::nches outside DQr ElS S~lD~,fij testified in -':;',_ I.Lndw:::+;:c:l.t,l

~urt in S'Upportof thi.; ::lleg:Jtions th),t -::hose union l}T:::l'::cl~,-,s outside;

D.':C!' E:S S.:!lonm were not consulted on the issue OJ~ retrel1cll·~;:tG

Much CIS Nr. l11;:::1k:--jin:;c., th ..:: lc~r!'lE;d CCWY',l for tl;e .'Dplie;·'?Ji; h~s tried

to persUDde this court th,:t tJ'.(; CGDtrol H'oint Indu.stri')l c,):~'lcil meeting

T\~--_'\.c .••• 199? "I"S ""0+ cOYl~"l""~+io'- ;'1 .•....'r ..'''' 0'" ':!ect.;o·~ IS ("'1\ (g) Of t'_·,-~"""HU,-".-, r.... V~,_ •. .:. \, _.I..::'l,...~_ ~'-' ••• -. .:.1 __ .,!..~ lit.: L.••....; .1) ..L lJ '{J J ~ -'. J.~\";'

Security of Er;~ploym",nt'(;t, 1964 rile' '::lj't t>:: IY)dl1stTi~l Court of T')rJ?"ni~

octed on i!'rel,::;vnnt m"":c,r i ~,l to beliEf v,.; t;l' t it \-J:'S proper ~Ol'1'-:")lt -tion nnd



learncJd ceunsc;l for tl'L) Ii.;;:srondOlJts th,t th(~ :,ddi tiOlyl ov:iC)(;rJct.;\tflB

rejected by the: snid court. .• ~:hcrefor8. tho nrgumcmt of the: lot:Tnoa

counsol for th .. Applicc:nt thrt the Second Respol.'}cLnt '",")r-:::-lloWedto

tender forms 'Ilhich led thesrdd court ,to rule in their f,"'vour h~A no

merit ~t 0.11 bec.':lUse th" s,:,id court did r(;ject~ll tho] rddit:ion~l

eTidence from both p~rties including th~ ~11eg8d tendered forron, This

finding disposes thE; other~l'gument of the lonrnod counr'ol for tho

Applic':1nt rel'"\ted to tho::;s:-:idfor 1m ""\l1ogeal.lya1gntd by one: H. Abdurh~l"1~n

\/ho :i§~8ccur::ed to h~vt: ,')cted for thE: mrnr'gewent ••hile he "r'c ,')t the

sl~.t:letimG n union brClnch 88cretnry. Indeed, .,:\ccording to tho minutes

of the Centr~l Joint Industrinl C6'-~Dcilheld on ?::>rld"'"c'l,~ncl December,

1992, Mr. Abdrnh-::D]DY:\rICeS from Mnk'.·olbkuu Union Brclnch D~r es S:ll':'':1m

but the nffido.vit of Gregory M:kulr in support of ttis ')pplic~tion shows

th:)t this 'l.10B one of U:.:,.; t'.IO 'or.:ll"lCh0Sin I-:-tr es Snl"'''m ,.'l-Jid h.,r] consul tea
the Second Respondent on the Totre:l"lchk0nt exercise. Th0 snid ~fficc.vit

sho~JS thct the issue of consultrtion r:ot bdng ;:;~de is for the nth",r

union br~nchos or \wrkers cC::lrdtt<:,;c'S outside D'Jr c.s ,c;"l!\!'1I:'!in the :Second

R ' t • t ... . J.. neth . t'- . 1 .J:'espon'.:ont s orgcn~zn ~on. .r~o\Jevcr,~" 't.''18 S mm l:, ~1C:. ev~c'enCG Ol

P\<11 nnc1 PvJ2 bLfore the Inclustrbl Court t:J,t ttc S.,:]" p,rson h~c' nlso

acted for the othor t:m.ion brcncl-:.es or ',-lorkers cor:t'.:1ittees in work pl:-ces

Onthc third issue, ::8 rcg~rc~s 'It!het~:(;rtJ:0 principles of n"'tur,')l

j1.U3tice 'Wore.contrnveti'Jc1 by ::\llo:!:LngE.!'bc.':nhr.:""n to ox~cute the

joint cgrean1i...·nts on behnlf of -f;h0:"c,cODc1:r.:Gspo:,:,~:;nt,the: lecrned

counsel for the: Applic 'nt hid :::'::':l-trlJr:C]:~'J-: tl:ere 1';:;S I viol 'Jtion of

n:-·i;ur.'1l justiCE: b(;cn'L''':'(; tl10 f:'Ji'; 'Jt:.':S';1"1 ....ct"c1 fOl' beth for th0 Appli-

c:mt 00. n union br.:mch socret-:-:ry -::t I'hk:,c 1:-k:'.lt1. ~)r";lnch ....11(' for the

learned couns€:l for th8:::0'SPO~' .:on: ~'.:'s urger; t}::'~ court not to entel't~in

this point bec::use ns f:--T the r<;;ccr,:l is cODcer';,~c}it is not r:lised in

the court of first inr; T;<2DC'::; , it is b.;;i;::g r,:,ise(j for the first time

in thie court. Altern tiv0ly, tbe l0~rned c0uDs~1 for the.Respon~~nt

hos argued th' t the .'3:lid offic0T'ws tj.lO onc \'ho c'lrl'iec.1 out th,j eh~ngcSt

therefor...:, the most co::wcrs~J.'}t pE:rscn 1,rith the s.::i ,.1eXercise of retre~

nchm\';;nt for the Sc;;cond .Respon _"",rt ,~D" thE; 1-:-tt0r os ~n errmlover is
, _ . - ",J. t..

empowere(l to oosign officer of tho business to c~y out '.l:r.y oblig':ltion



on behalf of the employer os 1ilClB the: Ctlse h0l"8. I l'l'-ve c:crufully

perused the record nvc.i1a.ble ih tho file, I 'J!1l s.':"tisfi(;,~ th~t this issue

hed not boen argued in the Industrinl COUl~teither on origin~l juris-

diction' •• nor on r&vision~l jurisdiction. Further t DS I h~ve :::>l1"(,"',Jy

sc..id the, said' officer DS f'1r DB the minutes of the Centr,::l Joint

Incustric.l Council meoting of 22ncl [lnd 2;ncJ December, 199':'~ is cOlJcenec

he 1;1<':',S from M-:k::1oM')kuuUnion brnnch in D-::ros (';::1",:m. He vr!'J r:ct c..
memb.c.r t . 1:;lrcnchee t . 1 n r, 1 H. ~ or aec1'e :lry of th00ther unl.on _ "'.1 OUSl.C,G .•...":;1" es '.:":~,-rr:. e

coulc~ not h')ve '::ctecl for these br'::lnchos. 'Iherefore, ..,s f-r -s these

bronches~. are concernoc1 no viobtion of n~tur:il jUStiC0 c)ulcl h~ve

been ronde. As f~r DS tho s~id issue is concerned, I fino no merit in

the n.rgumGut of th(; Ic')rnec1 coun,sel fOT the A:Jplic-nt to c'ieturb the

decision of the Induetri""l Court on nvision.

points rc.i.."3ec1by the Applic:,:')t in hi,s submis,eicn. 'il1';) 1",'}r::J'::(~ccuDsel

for the Applicnnt h:8 8ubmittoc: th -t thE: Industrj.-,l Court teok into

ccnsiderntion irrolov:.:mt motc;ri·:':'.lwhen it s'-de1 tn..-t the fiDc,I:ci-·1

position of the Second Rospon1ont i,3 not goed ',d thout .~'r:yevidence

before; \ thereby or:lerins emplo:ro8s tc 1:>3 }J"'ic' ~}-I'il~T:Q.::cenths snl-,ry
l.·nstc."'d 0.(.'h'~~nC!' rC:..ii.nst':;J.'j;o~rl1!",~C' 4",,,,UO """'-'c'n-,+ ,'et-4'1 m'·- b-'c"'use1.;::--1.. _. tJ~..L e.' . ...' ..•(5.""O"--I._U ..••.'...:.,/ J..J.' •..••• , ',-, u '- .~..L. .•. ·1 .• '1,;,...- c: '..~ -'

the Incustrial Court of Tbnzonia in its revision-l jursCiction h ...c
giv;-;-n its reasons r.s to ':Th;yit 1:':'\8.)r'~'(;rinc pi~'T:i::mtof h·!ehre months

in its rcves.ion~l juric,'ic"':icn 1:1-," fully:.c,:,:-,;ic'o:re;c' tl'J.i'" m-tter

including thE: i,s,sue 0::" pcw,r fil~ ':-.r:ci::-1st- t'J.2 _. em b.. ;320:D nn p~ge

8 to 9 of thG rulin,:j c:" thE: bc'us".::ri.r.ll CCl; ..~":: rf' ':':'a:n?~,~-:i::lo~-:'60m::olic1oted

Revision No. 17/99. 'IhE::rof,)!'\;, th2 ':"rgur.;~1t c 'P':~_ IC.:trnoc: counsel for

Applic.·:mt th~t the; 8,-::i,] ccu:rt teak b'~o C"::"'=- -.o",::'tion irrelev"mt m·:-t&rbl

"/h(;n it snicJ thrt the fi::. -:-_cbl pcsition of t:-:::;=;econc1Resron,18r.t is

AnothE;r point t-ken up by the; h"rncd c··1)r:,'cl fOl' the: j~pp1ic"'nt in

his submission i:-o th~:t the Inc1ustrbl Court tcc:k into consicler:ttion

irrelevent rn~tcri~l th,t the Central Joint Indu3tri~1 Councilmeetinz

00 tiNe en the Applic~n t:111,:lth(;:)er:ond R8SPCr-',1 \:.;11:'reS con,""ult '"tieD ""13

per Section 6 (1) (g) of theSocuri ty of En:plcyc::mt Act, 1964. He



employees of the employor ~s required by Section 6 (1) (g) of the

Security of Employrnont j;ct, 1964. I h"'ve rlronly ,'J,,:,idth"t ,')8 f':r ns

the nfficktvi t of Grogo::;yM:,kul~ is cO:lc(rn~;d in support of this::lppli-

cn-tion, it is c,~tcgoric,":'clly cloor th~t th"'c:,e 1IWScOl:sul t..,tion behleen

the j',ppliccnt Dnc]the R0'spOn~'u1tin rospc:ct of ~~~:JcroI;rkuu .~nclK-:-r-:-km!)

brnnch~s in D:tT O,S S[\l~':\r.1or:: the retrc:1c~:8C'nt is:mo. I:8 for the rem"ining

union brnnches autsir1e Drr 83 S-:-1::-c:mI l:.v-e ,,:,lr8~~'y,s':"'i(' tl1rt the f\.pplic~nt

hrend lcc: no oviclo~1CC:At th ....IN'u;:trLl ;- C0"\trtt?; ..•t"}bli~h tho "'!.lloged

Ifrtmches os 1Irell r:s evic.1ence tQ 8sb.blisl1. Nhich br:'1nch, e..,ch of the

ollegeJ197 retror::chec employees belor::~cd to in r~spGct of the: union

br:mches outside DDr es Snlc:om.

!Iherefore, eVen if for thl: s:\ke of .,,:,rgumentone "'~B to s";.y th"'t the

alleged mE-·ding held in 11orcgoro is not::\ substitute for the union

branches meetings under Section 6 (1) (g) of the Security employm~nt

Act, 1964, the point ren1.,:,ins th~t thv,\pplic:mt clie1not l8d erldenco

at the Industrial Court of Tnnz~niD vide PV1 and P~~ to establish

the other alleged union branches aport fr0ID ~..,k~o M~kuu~nd K')r~k~nD

branches in Dnr es SalDom.

I th f" 1 ult th 1· t' ~ , ~c~~~i~vri ,n e ~no. res , c' app ~CD len ....or orcurs O_t ""·~o.f -::nc

r&lnc~amusfiled by the ..-\pplic""lDtis ~:(;rGb~r:'ismiscGc' 'ldth ccsts. It is

so ordered.

Delivereel in the presenco of Hr. tf,o!'e!crjin:;,:, , le,rnec coun1"el for

the flpplicDrlt~mc] r·1r. M1I'Jnk:\jing,';1hol'ing b~'ief for Hrs. Th,lechungmr~

!··.l'· ....,,!;


