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IN THE ‘HIH COURT OF TANZANIA
AT MBREYA
ORIGINAL JURISDICTION
(Mbeya Legistry)

CRIMINAL SEsS»IONS CASE NO. 35 OF 2000
REFU3LIC
VERSUS

1, 22Ka¥0 SHUNGWA MWASHILINDI -

2, RATLS SEUNGWA MWASHILINDI

3, uBEL MidaMWEZI

ho_. aDAM THOMSCN NZOWi,

JUD@INT

MREMA, J.

The three accused, namely, Zakayo Shungwa Mwashilindi,
Rais Sungwa Mwashilindi, /ibel Mwamwezi (hereinafter referred to as
the 1st, 2nd and third accused respectively), and two others nit
in court, were arrested on or about the 20th of January, 1999
jointly and together and then arraigned for the murder of one ENIKO
EDSON SIMKOKO, in this preliminary hearing took place before this
court (Moshi, J, as he ther was) the prosecution filed nolle prosequi 20
certificate in respect of the 5th accused sDAM THOMSON @ NZOWA w's 91
~~(1)~pfwthe Cr, Pun, 1965, hence his discharge by the court under
the Law, C;At;:‘éémé day the prkaccused EVaN SOKONI SIKAFIZYE was
reported dead, hence abatement of fﬁg'ﬁfoceedings againgt the late
accuseds Therefore preliminary hearing and full trial weré conducted -
in respect of the three aforementioned accused pcrsbns. Following
the contentions raised by the defcnce either indirectly by way of
cross—.xar‘nations or at the defence case, I think it is pertinent
here to append what was then recorded as being "Memorandum of
undisputed matters' on 15/4/2002 when preliminary hearing took place, 30
The recorded ‘undisputed mattors' are as follows:

(1) Eniko is a deceased person and that he was killed,
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(2) That the deceased and *rd accused resided at Ikonya village
in Mbozi District.

(3) ‘he first and 3rd accused were arrested at Vwawa in Tumaini

Guest Fouse.
Since the procedure relating to the conduct of preliminary hearing
that took place before the Late Hon. Moshi, J, on 15/04/2002, has
been attacked or criticized by the defence, 1 think it is worthwhile
dealing with what appears to me to be a preliminary point of objection
on point of Law against the agreed undisputed matters before dealing
with the other issue in the main trial. In his written submission, 10
Mr. Mushokorwa, Learned Counsel for the three accused, submits that
it is arguable whether Eniko id dead and if so, who killed hime 1In
other words, the accused have disowned the Memorandum of undisputed
facts mainly because the said Memorandum on matters not disputed was
never read out and explained to them before they signed thereof. The
omission by the Léarned Judge to read and explained to them those facts,
according to the learned counsel, contravened the provisions of s, 192
- (3) of the Criminal Frocedure act, 1985. He further contends that
since his clients cannot answer affirmatively whether or not the said
Eniko is dead, this is another reasonable lacuna permiating the case 20
for prosecution. That being the case he contends, it is unsafe to
rely on the testimony of SARAH SIMKOKO (Pw2), Eniko's sister, parti-
cularly because the body that-was exhumed on the 20th of January,
1999 was skinless coupled with the fact that the head (facial
appearance) was no longer intact owing to decomposition, ldentification
of the said person was not possible due to such unfavourable conditions
on the body, he opinede It is also Mf. Mushokorwa's submission that
the testimony of the forensic expert (PW9) cannot also supply corrobo--
ration té.PW's‘testibony relating to the identification of the body
exhumed‘by the accused uncer the order and. supervision.of police on 30
20/01/1999 %n the Village of Isepzen&a. This is because FWO admitted

that he could not confirm in'his evidence whether the samples he
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analysed originated from a female person or were of a man, hence another

reasonable doubt in favour of the accused persons.

The prosecution, through lr. Boniface who was being assisted by
Mr. Mwenda, both Learned State attorneys, did not coument on Mr.
Mushokorwa's criticims leveled against the court's handling of the

preliminary proceedings dated 15/04/2002,

With due respect, I think Mr. Mushokorwa'’s Criticism and or
objection against the ‘Memorandum of undisputed matters™ is not a
voice wasted, but indeed he is right. ‘‘he matters admitted in the
preliminary hearing under section 192 --(3) of Act No.9/1985 have been
appended above for ease of reference. The law under which they were
said to have been admitted read as follows, that is subsection (3) of
section 192:

YAt the conclusion of 2 preliminary hearing held
under this section, the court shall preparé a
memorancdun of the matters agreed and the memorandum
shall be read over and explained to the accused in
a language he understands, signed by the accused
and his advocate and by the public prosecutor, and
then filed''s

 The Court of aAppeal of Tanzania emphasized in the Case of MT.7479
SGT. BENJAMIN HOLELA v. REPUBLIC (16S2) T.L.R, 121 at p.123 to the

following effect:
“It is obvious from these provisions that
the contents of the memorandun have to be read
and explained to the accused, and that duty is
mandatory. The record of the proceedings however does not
indicate compliance with this duty. We take it

that there was non.--compliance-,
The record of the preliminary proceedings in the present case does
indicate at the end of the matters agreed upon that the said memo-
randun: was ever read and explained to the accused in terms provided
under sub-—section (3) of section 192 of Act No. 9/1985. The Law

W Amm macaasitv to read and explain the memorandum to the

T e e e

10
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zccused does not end up there; it was later elaborated by rules L and
6 of the Accelerated Trial and Disposition of Cases Kules, 1963 made
cnder section 192 ~(6) of act No.9/1985 and published in the Government
Motice No. 192 of 1st July, 1968. Yor ease of reference 1 append

hereunder both Rules 4 and 6:

Rule 4: #The person prosecuting shall in every trial under

o cma e

those rules, prepare, ac clearly as possible, the
facts of the case which shall be read to the accused

explained in a language he can understand®.

Rule 6: ‘iwhen the facts of the case are read and explained 10
to the accused, the court shall ask him to state
vhich of those facts he admits and the trial Magistrate

or judge shall record the same'ls
3ut the record of 15 « 4 - 2002 (containing the memorandum of undispu-
ted matter or facts) is inconsistent with what the Law cited above
provides. ‘The memorandum of undisputed matters which are under attack
by the defence were proposed and read out by the Late Mr. Mwangole,
Learned Counsel on behalf of the accused persons. The proposed matters
were then adopted and recorded by the court as being undisputed matters
and immediately thereafter the learned Counsel for prosecution and 20
defence, also the three accused signed - apparently indicating that

they all agreed to those proposed facts as being matters not disputed.

However, since that is not the whole procedure laid down by the
Law (as already seen above), it is unsafe, in Law, in my openion, to
rely on the memorandum that was drawn by the court on 15/04/2002.
This statement is not without support of judicial authority. In the
case of SGT. B. Holela (supra), the Court of Appeal had the following

pronouncement (at page 124):

“It is apparent that a statement by counsel or advocate

for the accused to the effect that the matters raised are

30

admitted is not sufficient under the Law. It is the accused
himself who must indicate what matters he or she admits, In

~nses where the matters comprise documents, the contents of
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the documents wust be read and explained to the
accused in the event of a sketch plan or such like
documents, the sketch plan must be explained and
shown to the accused to ensure that he or she is
in a position to give an informed response'' (words

under-lined = emphasis provided).
In the light of the above cited statutory provisions and the case
authority, it is very clear that the said memorandum of undisputed
facts cannot be used as evidence against the accused persons. The
upshot of it all is that the relevant provisions cited above do not
apply is circumstances where there has been a failure to read and
explained the contents of the memorandum of undisputed matters to the

accusede

1 will therefore proceed to examine the evidence of the witnesses
without putting into consideration any material point allegecly agreed

upon as being undisputed matter on 15/L/2002.

During full trial nine (9) prosecution witnesses gave evidence in
their effort to prove the allegations leveled against the accused
persons; as for the accused persons all, except the third accused who
brought one witness, entered the witness—box alone to defend himself,
The totality of the evidence reveals'the following undisputed facts,
or facts which cannot any longer be disputed. They are as follows:

(1) One ENIKO S/0 EDSON SIMKCYO was the resident of Ikonya,
Mbozi Listrict and his sister is Sarah Simkoko (PW2), also
of lkonya, lbozi District. wsniko Simkoko left thc home-
stead of her parents on 17/01/1991 in the company of the
Late fourth accused Bkvani siikoko Sikapizye and since then

he has never been secen alive to-date,

(2) The third accused 4bel lwamwezi is the resident of Ikonya
Village, kbozi Uistrict, while the first accused Zakayo
Shungwa Mwashilindi and the 2nd accused Rais Shungwa
Mwashilindi are brothers enc both resided in the village

of Isenzanya, Mbozi District.

10

>0
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(3) A body of human (person) was exhumed on the 20th of
January, 1999 in a bush near a Village river, in the
Village of Isenzenya; all the three accused persons
did the exhumation in the prezence of police nen, a

doctor, village leacders and some villagers.

(4) A skin of a human being was exhibited in public at
Vwawa police Station in the presence of the accuseds
and members of the public on 20/01/1959 (as per the video

pictures . exhibit r.14).

(5) Both the 1st and 2nd accused admit to have been arrested
on 20/01/1991 and the arraigned for this homicide.

(6) All accused admit to have given caution and extra=-judial
statements but denied that they were obtained from them

voluntarily.

The rest of the facts are disputed and the question is, as 1 told the

assessors, is whether the circumstantial evidence which the prosecution

endeavoured to build on various pieces of evidence lead to the only

reasonable inference, which is to the effect that the accused took

part in the murder of the deceased Eniko as alleged by the prosecution.

The court must also be satisfied from the inculpatory facts adduced

against the accused, in that the person allegedly killed in the night

of 19/01/1999 is the deceased liniko lidson Simkoko whose body was said

to be exhumed on 20/01/1999,

At this juncture 1 would now start to consider the question,
which is whether the body of the person that was exhumed on the 20th
of January, 1999 was that of Eniko Edson Simkcko. The prosecution,
through the Learned State Attorney Mr. DBoniface, relies on the
confessions of the three accuseds given to police under caution and
the extra-judicial statements to the Justice of Peace (PW5).
According to Mr. Boniface, although the said confessions (exhibits
P.VIII, P.IX, P.XII and P.XIII) are either repudiated or retracted,
it is the prosecution's view that the said confessions are nothing
but the truth. ke came to this view =fter taking into consideration

- . e '

B L~ ~nmn Far o the firat accused Zakayo
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~hungua Mwashilindi. and the second accused Fais Shungwa Mwashilindili*“

as per their cconfessions” is-that the dececsed was taken from his '

home at lkonya Village to Isenzanya Village, the accused’s village, '
under the pretext that he (deceased) was going to work in a coffee '

farm. The two pieces’ of confessions,’the Learfied State ‘attorney.said,

Ry

tallies with the testlmony of t*"deceased's sister sarah-Simkoko

. -»:7 Eh

(PW2). The testimony of Pw2 is p051t1Ve to the effect that the deceased

where they'iodged aﬁ-Tﬁmaini.Guesg ﬁouse, a stofy thaf co;reborates PW3's

testimony. Third, Fhat tﬁe first and third accused stated in their
confessions that they were arreéteaiét Tumaini Guest House while in
possession of human sﬁie. Fourth, it is Bontained in the confessicns
of the 1st and 3rd accused that one Chdula was contscted and he ‘agreed
to buy the human skin in “the péseeééion‘of the two accused and ‘this
statement is confirmed by the evidencs of PW3 and pW6. Fifth,

accordlng to Mr. Jonlface, the detalls in the confe851ons are clear,

persanal and unlnterrupted so much that they cannot be toldfby persons

" ’ < L e G '.‘, FLY TR e ;Eu_ b R :;f;é -,m:'.z;’.."- I -‘-.,’v [ Te RS Py o
other than the authors or-archltects” f their owns "acts or d01ng, viz

the aeguéed:; Sixtﬁ; éﬁdﬁéﬁayégggl,‘lf is.the ev1dence of =t and'PWErm

*r rl,s‘, 4

i_pollce the”wayﬂt: a plaeef K

,','.;: k“t-uﬂ« SR ',— KA -':‘- '1‘ .1“\' Ak, 1?»5,}1

P, 44) whereby the accused were recorded as saying that the “2nd accused

. -4 L

and one Ivani olkaplzye aré the ones'who struck the fatal blows three

O s Sobae wnilie g
times w1th a hammer (exhlblt P VI) on the deceased's head -~ a confession
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S ey ik annPivema +h= hrnfal kllllnE of the deceé;ed, 1n‘that it

20
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attributed cause of death as being head injury resulting from three
deep wounds on the head. In sum, br. Jdoniface concluded, all these
factors, most of which constitute corroborative evidence, show that

the accuseds' confessions are nothing but the whcle truth.

Turning to the other-side of the coin, the Learned defence Counsel,
Mr. Mushokorwa, agrees in principle with the prosecution that the case
for the Republic consists of circumstantial evidence read in conjunction
with the retracted confessions py the accused made to the police éPW1)
and (PwW4), and to the Justice of the teace (FW5). Indeed, with respect,
I agree with both the Learned Counsel, the same theme being the assurance
I made to the assessors (in my summing up to them), in that there is
no eye witness who saw the gruesome murder taking place - save the
rmurderers themselves, Iy main concern here is whether the authoritative
observation that was made in ~uLY JeKARI & PILTI BAKARI v, REFPUBLIC
(1992) T.L.R. 10 by the Court of appeal is relevant and applicable to
the circumstances of the present cuse. At page 15 the Court of Appeal
had this to say:

iAlso pertinent to this matter in the rule that
in a case where the ev1dence agalnst the accused is

wholly c1rcumstant1ally (510)1 the facts from whlch

is whether the ev1dence adduced by

opseryedvln.ALLYQBéﬁéRI Qqura).f

10

20
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visited him at his home in Shiwinga Village prior to 19/01/1999. 1t
is not controverted that these two accused and PW3 did not know each
other before they met at PW3's home. 1t is also aduitted, as a common
ground, that FW3 is a driver by occupation znd during that period
(relevant to this case) he was employed by one Weston Ngiowelae. It

is the testimony of PW3 that the two accused told him that they had
been directed to him foir what was alleged that the latter is an
experienced and fact driving driver; and when PW3 enquired from them

ag for what purpose they wanted to see him, the accused told him that
they had a robbery mission at Shimunda Co--operative Society. This 10
statement, according to PW3, made him more curious to learn about

those strangers. 'Then he asked them as to what was really their main
aim, their answer was to the effect that they wanted to raise money
which would facilitate transportation of their business. at this
juncture, the accused even told PW3 that they would be ready to

admit him into their business if he would so wish. Then PW3 became
more anxious and ask them what kind of business. The accused told

the witness that they had two humcn skins, one of a male (man) and

the other one of & female person, both of which had been dried up.

The witness was further told that they got the skins from Sumbawanga 20
and were looking for a buyer. Claud (PW3) then pretended to agree

with them but, morally he was not, and that he did that to make it
paossible for their arrests. He then informed his wife secretaly as who
those people went Yo his home, They (PW3 and his wife) then agreed to

have the matter reported to the police.

The court was further told by PW5 that the report having reached
the OCD at Vwawa Folice Station, the latter (i.e. the OCD) provided
fuel to PW3 to use in his motor-cycle to enable the witness go to to
the home of Zakayo (1st accused) to inspect the alleged two skins.

In otherwords, the OCD decided to use FW5 as police decoy so as to 30
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make it possible for the police to arrest those persons in possession
of the alleged human skins. according to PW, as he had agreed with
the 1st accused to meet him at Mwanjelwa - Ltaka, Moozi, FW3 drove to
that place. He met both the 1st and 3vd accused at Mwanjelwa - Itaka.
Both the st accused PW3 drove to the 1st accused's home but leaving
the third accused at Mwanjelwa .- Itaka. However, according to Claud
Simkoko, the 1st accused Zakayo resisted to produce or show the alleged
skins on an assertion by Zakayo that he would only do that after his
partners agreed as what would be their ‘modus operandi®' of their
business. The dual then returned to Mwanjelwa -~ Itaka where the 1st 10
accused was left by FW3 and the latter drove back to Vwawa and reported
to the OCL on what transpired between him and the 1st accuseds PW5
was then urged by the OCD to continue to pursue the matter to its
finality and further that ke should be very close to the suspects,
Duringtheir last meeting (i.e. the 2ccused and PW3), Pi3 promised

them that he would seriously look for a customer for them.

Then came a third meeting. This was on 19/01/1999 and according
to FW3, the 1st and third accused visited him at his home to find out
if he had secured a customer for thems It was in the morning time.
Upon being told by PwW3 that algu§tomer was found, the two accused 20
apparently rejoiced and said;;uéiﬁglﬁpe very?words told by PW3: ‘kwa
bahati nzuri tumeongeza ya tatu né;ﬂilya leo (it is a good~luck as we
have increased a third one aﬁd it is §f_today)“o PWj who was working
at his farm invited them at his home ard as they claimed that they
were hungry he asked his wife to cook food for ;hem. After they ate
food PW3 managed to secure o 1liit for the third accused in the m/v of
one Lioni Zawila, while himself and the 1st accused rode on PW3's
motor-cycle., PW3's arrangement was now to bring the accused to a
false (pseudo) customer at Vwawa and in that: process the OCD would be
able to effect their arrest. at Mlowo township they stopped for a 20

while and that enable PW3 to, sée the OCS who gave him shs.500/= to
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enable him reach Vwawa. Out of the shs.500/= he gave snhs.200/: to the
third accused Abel so that he couvld board a bus to Vwawa. The 1st accused
and PW3 continued to travel on the motor-cycle and when they reached
Vwawa PW3 booked rooms for them at Tumaini Guest liouse. The witness
left them there and then he went secretly to the OCD. OUne David Saibul
was the then OCD of Vwawa Uistrict. ‘fiis nolice officer, according to
PW3, took him to Chaula (I'W6) who woulc be used as another police decoy
to pretend to bz o potential customer interested in buying the human
skins. A4lthough Chaulc resisted to accept the request after a tussle,
however, PW6 agreed to join FW3 and the OCD to not the suspects. He 1C
even offered 20 litres of petrol to the OCD to facilitate transportation
between Vwawa and Isenzanya, the 1st accusedis villoge. Thereafter
PwWw3 went to Tumaini Guest House and brought the 1st accused to Chaula's
place of business, The third accused is said by PW3 to have been also
present because Chaula'’s petrol station is very near Tumaini Guest
House. according to F#3, Chaula (PW6) offered to buy each skin at
T.shsefour million (4,0004,000/=). That Chaula agreed with them that
he wo;ld pay the money against physicsl delivery of each skin. again,
Chaula gave PW3 fifteen (15) litres of petrol to enzble PW3 go to

Isenzanya and back to Vwawa to bring the said skins. 20

This time it was only Yakayo (1st accused) znd Claud (PW3) who
drove te Isenzanya; but upon reaching thitungula PW5 hesitated to proceed
to Yakayo's home. The 1st accused went to his home alone, traveling on
a bicyc¢le and he returned three hours later to join PW3, The first
accused was seen carrying a bag but PW3 would not ne able to identify
its ¢olour immediately as it was a dark night. Then they return to
Vwawa via Mlowo and upon reaching Tumaini Guest House the first accused
occupied room No. 10, the 3rd accused room FKo.11 and PW3 room No.9J.
The latter then stealthily rerorted to the OCD all that was done. PW3
was then instructed by the OCD {e return to the Guest House to pretend 30

to the accused that he was preparing to take bath and then in that
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process the police would ambush the culprits. iccording to PW3, that is
exactly what took place and while the police were knocking very hard at

at room No.10, PW3 was taken away to Abed Restaurant.

I propose to appraise the credibility of PW3's testimony olong
side with the evidence of Chaula (PW6). What are the facts relating
to Chaula's testimony? His material testimony is to the effect that on
19/01/1999 he was approached by the OCD at his place of works. The
UCD needed some co-operation and assistance from him. the witness was
told ty the OCD about the grue-scme event that had taken place at Isew-
nzen&a Village and for that reason he desired to use FW6 as a decoy as
a poiice endeavour to net down the culprits. According to PW6, the

information and the reguest excited as well as scaring him, particularly

because it was his first time to hear that people kill other human beings,

skin them and then sell their skins. Chaula did not readily welcome
the request for fear of deamaging his name as well as ruining his
business. In the end, however, he agreed to co--operate especially

after the OCD persistently urged him to agree.

On the same day (ie. 191/1999) (laud Lwenje Simkoko (Pw3) and
another person introduced to PW3 visited him. The said stranger was
introduced by PW3 to the following effect: ‘'Yule muuzaji wa ngozi ya
binadamu ni huyu''s PW6 then told Lwenje (FW3) that he was ready to
buy the said skin. It is also the testimony of PwW6 that Lwenje Simkoko
(PW3) had suggested to PW6 to put the price at shs.7,000,000/=, and that
is the price PW6 offered. According to PW6, both Lwenje Simkoko and the
seller (1st accused) never made any comment as to the amount of price
offered. PwW6 then asked them where was the skin, the cnswer by Lwenje
(PW3) was at Itaka Village. PW6 (Chaula) was then told by PW3 that the
problem was to get fuel to assist the 1st accused to travel to the the
village to bring the skin., FPwW6 gave PW3 six (6) litres of fuel and that
before they left Chaula assured PW3 that even if they would return after

mid-night they should not hesitate to wake him up; but that did not

10
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happen as neither PW3 nor the said seller return to Pi6, In the morning,
however, FU6 was informed that the persons who were proposing to sell
human skin to him were arrested for allegedly killing a person and
skinned him. As ‘Whethe£W6 saw the huran skin, he confirmed in cross-
examination that he did see it at Vwawa Folice station. ‘There, he

said, four people were paraded outside the police station and the human

skin was spread on the ground near them,

I have born in mind the attacks or criticisms leveled against the
testimonial credibility of PW3 and PU6 by Mr. Mushokorwa. 3y and large
he complains that Claud Lwenje Simkoko (PW3) is not a person to be
trusted and believed. The reason is that it sounds really not credible
for strange persons, such as PW? and the 1st and 3rd accused who did
not know each other before their meeting at Lwenjefs home to simly talk
friendly and freely about committing very serious offence, to wit, day-
light robbery and trading in huwsiar skin business, The Learned Counsel
also finds hard to believe Fuw3, on the latter's assertion that he
freely and undisturbedly led the 1st and 3rd accused to Chaula, whom
he (FPW3) had not had such én affair with him before; to find out if
he would be ready to buy the said skin(s). Iqually, Mr. liushokorwa
wonders how possible that it was easy for PW5 to deal with the OCD in
a matter which PW3 was his first tine to hear from the accused, also

as it allegedly happened between the OCD and PW6i

10

20

The defence Counsel has also asked this court to doubt the credibility

of PW3 and PW6 especially in view of their material contradictions relating

to the price of the human skin offered by Chaula (PwW6). Turther that the
story by Claud (PW3) that Chaula (PW6) offefed to buy one human skin for
shs,.7,000,000/:: cannot be the same story, as testified by PW6, in that
Chaula offered to buy one skin for shs.4,000,000/- - citing MICHALL
HATSHI veR. (1992) T.L.k, 92, on the basis that the evidence of the two
witnesses should be diccredited. He also quizzed why PW2 had to play

such a daring role without any reward from the police$

20
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Witk much more respect to kr. liushoiorwa, I am in full agreement
with the Learned State Attorney Mr. Boniface on the view that the role
played by PW3 and PW6 is not a unique or an unfamiliar undertaking.

From the evidence, it is quite implicit that the role that was played

by PW3 and PW6 was nothing less than that of a decoy. They were used

by the police to trick the accused into falling in that position of
committing the crime so that they could be arrested by the police.

As correctly submitted by Mr. Boniface, the law in this country enjoins
upon every citizen, police or not, to prevent, detect and expose crime
and, therefore, that is what FW3 and PW6 did in the instant matter as 10
good citizens. It is not untrue that PW3 and the two accused (1st and
2rd) were the first time to meet when they discussed about possibility
of PW3 driving them into a scene where the accused had planned to

commit robbery. It has not been contructed ine evidence that PW3 is

a driver and, according to PW3, the reason accused gave to.him as why
they picked him to drive them was because they were led iato believing
that he (FW%) was not only an experienced driver but also one of such
drivers who drives very fast. This statement by PWJ stands unchallenged.
It was in the course of that discussion that brought about amother
discussion, viz, the trade on human skin. It is not possible that the 20
accused could have been arrested by the police out of nothing and in

the blue skye. Their arrest and ultimately their being arraigned in
court must have commenced on the basis of a story that links their
conduct before the act and after the act; and I have nothing in the
record that would justify me to disbelieve the testiwony of PW3 relating
to how he came into contact with the 1st and 3rd accused. & good and
innocent citizen would entertain the same doubt or suspecion as FW3

did and I find it most difficult, if not hard, to water down the
difficult situation he found himself, bearing in wmind the words he

used in examination in chief (quoting him verbatim):
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1t was my first time to see them. They started to

tell me by saying that they wanted to drive them to
Shamunda Primary Society where they would way--lay a motor
vehicle expected to be carrying large sums of money for
the co-operative Society farmers, Tids arose my anxiety
and suspecion. I asked them what was their basic aim.
They claimed that they wanted to raise money for the
purpose of enabling them to tramsport their goodo for
sale. They further said that they would be ready to admit
me into their business if I would so please. 1 ask them
what kind of business? They said that they had two human
skins, one for male and another one for female which were
dried upes They further-told me that they got the skins
from Sumbawanga. The two accused continued to tell me
that they were looking for a customer. I pretended to
agree with them but morally I did not, 1 called my wife
and told her secretly why the two visitors came to cur home,
Both of us agreed to refer the matter to the Law organs

sessosss' (euphasis, supplied by wnderlining)s: .. ..
In my own perceivedﬁmindgaany innocent"and good citizen' woulf react
the way FW3 did. Tue stdtement dﬁpeafohqhite io01a,Joonulstent and
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'layed by PWB dld not Sha” up tﬁé}é.‘ ﬁélui;;;dy
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shown above, hls de01§10n tg report. the cuWdprits to, the Law enforc1ng
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questionable behaviour. In the case of HATIBU GANHI v. REFUBLIC
(1996) T.L.R, 12, p. 25, the Court ‘of Appeal of Tanzania refused to
agree with the Ledrned bounsel for the respondents that the witness

M'\x
\v i:

for prosecution one Abdullah shaban Mhando should be treated as an

accompllce. The COurt observed (at page 25), 1nter alla“

"However, 1t_1s apparent from the ev1dence of PW1 that

he was 1n1t1elly uncertaln about the 1nformat10n glven

to him by the first- appellant and he de01ded to study

the movements of the first appellant and his assocdiates

before reportihé the matter to the authorities. Can 10
such conduct on the part of Pw1 be condemned in a country

like ours where it is proclalmed as a part of the national

pollcy that the defence and securlty of the nation is the

respon51b111ty of eVe”‘ Tanzanlan and particularly of
t think that the Law of this

Country cc condemns such patriotic conduct on the part of

every patriot% We 531
an individual cltlzen who dec1des to investigate a suspe:
cted treason belore reportlngkto the authorities, _Such
conduct is commendable and. certa}ply;ope§.pgth}ngr}g}ggl
Law, make hlm an accompllce or a perscn with interest to 20
serve“ (the underscoring 1s mlne). ,

The 51tuatlon 1n the present caee ws ullghtly dlfferent, in that kw3

did” not have. to take tlme to report the alleged orlmlnal conduct of the

e A e b

accused persons follow1ng the blunt ‘assurance the 1st and 3rd accused

made to PW3 to the. effect that they were selllng human skins'and that

]

they were reudy to absorb hlm (PWB)*lnto thelr bu51nees if he would

be trusted. The only reason 1

y human skin, .The reason for,not ‘agreeing
‘ J%m“w“gwi :




as how he was involved in the matter. It is undoubted fact, indeed
from the evidence, that the witness is a well lmown business man at

" Vwawa, in Mbozi District. It is an open secret, as per the revelation
in evidence, that the sale of human skin was quite lucrative in terms
of high price., Therefore it was more of a common sense than logic for
the police to use a reputable and well known businessman at Vwawa, in
Mbozi District, who would play the role of a pseudo potential buyer
for human skins. The testimony of Chaula (PW6) is very explanatory

in this regard. There is nothing in the evidence that suggests or
tends to suggest that PW6 was a dealer in that business, not do I find
any thread of evidence inferring any malice, bad motive or any vice

on the part of PW6 again any of the accused person which would have
justified him to corroborate FW3's testimony relating to the meeting
of PW3>, who was in the Company of another person, with FPW6 on
19/01/1999. ‘hat other person (in the company of FPW3) was the 1st
accused, according to Claud (¥w3). [he third accused, according to
PW3, was also present, As I can find no reason, let alone good
reason, given as to why PW3 and FPWE should give such strong evidence
implicating the 1st accused as being the person who was brought to
PW6 to negotiate the price for the human skin, I am sutisfied that
FW3 and PW6 are independent witnesses. Therefore, I find their
testimonies credible and I attach credence to their evidence much as
they did the ladies assessors, not withstanding their inconsistency
as to the alleged price offered by Chaula (PW6). I am not convinced
that I should discredit their evidence merely because PW3 said that
the price offered by FWé was shs.?7,000,000/=, while PW6 said that it
was shs, 4,000,000/=, In my view, it is not unusual experience to find
such ingonsistency in evidence between two witnesses especially if the
matter being contradicted by two witnesses occurred after a long
passage of fime such as in the present case., 7ihe incident under

discussion took place on 19/01/199S and the witnesses, who were eye
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witnesses, gave evidence after a period of four years. With such
considerable lapse of time, I am lured to believe that it is human to
make such errors due to slip of memory; and mark you individuals have
different power of the mind by which things can be remembered. It may
also be borne in mind that the price for the said human skin was nego-
tiable coupled with the fact that the role the two witnesses were
playing was not a true transaction of a seller and a buyer. The case

of MICHAEL HATSHL v, REPUBLLC (1992) T.L.R, cited by the Learned defence
counsel relating to the kind of weight to be attached to contradictory
evidence by prosecution witnesses is not of any assistance to the
present circumstances of this case. In that case the witnesses were
found to have contradicted themselves on vital details - particularly

on the question of the appellant., The Court of Appeal (T) held, inter
alia, that “Since the witnesses contradicted themselves on the question
of identification of the appellant that evidence cannot remain unshaken‘f,
I am of the inclined view that contradiction in the identification of
an accused is not synonymous to contradiction to a particular sum of
money promised to be paid by a proposed buyer, the former instance
contains material particular of the subject matter of a particular case,
whereas in the lattef case the matter allegedly contradicted does not
form the central core of the matter or issue in dispute. 1n this regard,
therefore, I am not prepared to accede to Mr., Mushokorwa‘s proposition
that the said contradiction between FW6 éné PW3 as to the amount of
money offered to be paid affects the credit worthness of these two
witnesses, Corollary to the testimony of PW3 and PW6 is the evidence

of No. C.6687 Det, Sgt. Bdward (PW1).

PW1's material testimony is to the effect that the OCD woke him
up in the morning on 20/01/1999. lLe directed him to write the statement
of one Abel sSanga (PW7). ke was further instructed by the OCD to bring
to him the 1st and 3rd accused who had then been arrested and were in

the police lock-up. As the two accused werc beinz led to the OCD's
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office the twc accused were carrying a small bag in which the witness
gaw the human skin. Upon interrogation by the CCD David Saibul,
according to PW1, the two accused said that the skin was of a person
they killed at Isenzenya Village, FPWl identified the sumall bag and
isulphate bag' (exhibit P.IXI) in which the human skih was contained,
As regards the human skin, it is PW1’s testimony that this material
substance (i.e, the skin) and some remains extracted from the person

allegedly killed were sent to the Government Chief Chemist for amalysis,

The court is further told by FW1 that the persons who led the OCD,
himself (PW1) and other policemen to the spot where the body of the
deceased was buried were the 1st and 3rd accused. When they reached
some place in Mwanjelwa village the 1st and 3rd accused saw the 2nd
accused Rais Shungwa Mwashilindi and another person (apparently) was
the 4th accused Evani Sokoni Sikapizye) and thereupon they alarmed the
police saying that the two persons were their collaborators in the
said Murder; and according to FW1, the 2nd accused znd his associate we
were told to icentify their alleged collaborators whom they had simply
told the police *wenzetu wale". The 2nd accused and snother one (now
not in court) having been identified by the 1st and 3rd accused, the
police arrested them formally and joined them with the two other
accused to make four suspects. ''he four persons, according to PW1,
freely and Voluntarily led the police to the spot where the deceased
was mercilessly buried. 3ut before doing that the police were led by
the Ist accused Zakayo to his home whereat P41 saw two house, one is
thatched with corrugated iron sheets and the other one is thatched with
grass. 1n the main house (thatched with C.F.S) the police did not see
any unusual thing therein; but in the house whose roof is made of grass
and its construction was semi~finished (in the course of search) the
1st accused showed tilie volice the hammer (exhibit P.4) allegedly used
by them to strike the deceascd or thne head twice thereby killing them.

The hammer, according to Fwl, wus found hidden in the house ceiling
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(?fe; the top inner surface of a room), . Also four knives, (2 big-
knive§_~ exhibit PJIV and small knives exhibit P.V) were unegrthed
by the 1st accused; that they are these fbur knives the gccugea used
to skin the deceaseds The witness made it categorically clear to the
effect that neither the hammer nor the knives were found stained. with
élbod. But the earth-floor, according to PWl, was fresh aﬁ& the so0il
;£S top was loose and wet, though no traces of blood were seen, It is
also PWl's testimony that when the 1st, 2nd and 3rd accused were inte-
rrogated by the OCD to explain why the knives were bloody-stainless,
the explanation given was that they (accused) used special substance 10
or material to wash the knives after they finished skinning the
deceaged. .

Then from the 1st accused's house the accused told the police that
they were ready to lead them to the deceased’s burial place. The village
leaders were summoned to join the police and to witness the spot at
which accused claimed the deceased was buried. The leaders were told
why they were swimoned to that ﬁlace. Accused were then directed to
exculvate the area and after a short time a dead-body was seen; it
was & shallow grave. That body was covered with a mat (“msenjele®).
The body apparently was wrepped in another material and no sooner 20
that wrapping material was removed than the body of the deceased was
exposed out. The body had its skin removed; that it (the skin) was
pilled off right from both the shoulders up to the two lower limbs
(Legs) - except on the palms, feet and the head. It is also in
evidence by PW1 that the accused had told police before reaching the
burial spot that they knew the deceased by appearance and that his
name was Inerico Simkoko. also prior to the journey to the burial
spot the villagers and the decensed’s relatives had as yet not xnown
of the death of the deceased. k§ the way to the burial spot the
deceased's sister Sarah Simkoko (PW2) accompanied the police, but the 50

deceased’s father could not go there because he was blind.
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PW2 identified the body as being that of the late brother inerico
Simkoko., PW1 drew the sketch map of the Scene (Iixhibit P.7). ~

lie also witnessed the post-mortem on the deceased's body by one Dr,
KAJOKA. The witness saw the Dr. extracting blood sample from the
deceased®s body, also a piece of flesh with its skin (removed from one
of his feet). FW1 further noted the deceased'sclothes vrapped in the
said mat (‘msenjele'’), describing the shirt as being bluish in colour,

also a pair of long trousers which, according to PW1, was identified

by Sarah (Pw2).

Cn the second day, that is, on 21/01/1999, PW1 recorded the
caution statement of RAIS SHUNGWA MWASHILINDI (the 2nd accused). The
police witness further told the court that after he warned the 2nd
accused, according to Law, and accused having admitted to give his
statement freely and without coercion, threats, promise or any other
prejudice, PW1 continued to record his statement -- admitting the
offence. That he narrated the entire story from conspiracy to the
ultimate murdering of the deceased (caution statement admitted as

exhibit P.8).

In cross—examination, the witness insisted that the 1st and 3rd

accused were arrested in a Guest House.

kore corroborative evidence is found in the testimony of SARAH
FREDSON SIMKOXO (PwW2). This witness reiterated that she knows the
third accused Abel Mwamwezi because he is her blood relative, accused
being the son of PW2's sister, and that both of them were living in

the same village of Ikonya. As regards Michael @ fneriko Edson

Simkoko, now deceased, it is Sarah's testimony that he was her brother

born of the same father and mother. Before Eneriko's death Sarah
was living with him in the same house. PW2 has told the court how
on 17/01/1999 the Late fourth accused Evani Sokoni Jikapizye appro--

ached PW2 at her home and solicited the deceased to go to work in a

-

Caffea farm Mhn T oAb~ Cilemend mccn cm—eend oo v 1
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after two to three days. But as it turned out, the deceased did not
i

return,

Then on the fourth day, i.e. on the 20th of January, 1999, while
PW2 was working on her garden, she was called by police. ©She was
asked if she knew fnerico and the answer was in the affirmative; and
whether she knew where he (inerico) was, the answer was that he went
to work in a farm. She was then asked by the police to accompany them
to identify the said Enerico and she did. She boarded motor-vehicle
and on board she saw tlhe three accused and the Late 3ikapizye. She
corroborates PWi's testimony on the evidence that the police partici-
parted the village leaders. Similarly she confirms PW's testimony
to the effect that it was the three accused and a fourth one not in

court who led the police to a bush spot or area where the deceased's

body was unearthed from a shallow grave after exhumation was done.

In crosswexamination she reiterates knowing the fourth accused
Sikapizye because both were living in the same village of Ikonya, let
alone her knowledge of Sikapizye's sister very well. The witness makes
it very clear that Sikapizye assurec her that they were going to work
in a Coffee farm belonging to Zakayo (the 1st accusec). She went on
telling the court that Sikapizye never returned to her to tell her
why the deceased did not return after two or three days as per his
promise, The witness, however, admitted that she did not know Zakayo

before 20/01/1999, also the deceased did not know him.

On the evidence by the proéecgtion that the 1st and 3rd accused
were arrested at Tumaini Guest House and were found in poscession of
human skin, the ten cell leader of the area, one Abel Sanga (PW7)
confirmed seeing the human skin and’ the person possessing it in one of
the rooms at Tumaini Guest House-f:githouéh he was not now able to
identify the person he éaw in the e;rly morning hours of 20/01/1999.
Accoraing to PQ?, he saw Fheﬁgk@n which was hidden in “a sulphate bag'

e

and the sulphate bag was in a bluish plastic bag. The bag, he said,:
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was under a bed and the person in that room was ordered by police to
take it out from under-neath that bed. The witness looked at the skin
very closely and he was satisfied that it was human skin because it
had human hair., He was then required by the OCD to write his state-
ment, which he did.

Asked by the assessor as whether he saw sonme otlier suspects in
that Cuest House, the witness answered that he did not concentrate to
meke that observation because the whole place was fully covered with
a crowd of curious people. He did not also have good opportunity to
identify properly the perscn who was caught with the human skin in one 10
of the rooms,

These pieces of evidence do not stand alone because we find
corroboration from the confessions given by the accused persons,
first to the police (PW1) and PW4) and, second to the Justice of
Peace (PWS). 1t is true that these confessions are either retracted
or repudiated. IEach accused claimed that the confesszions were not freely
and voluntarily obtained from the accused; that they were heavily and

brutally tortured to procure the confessions.

The first accused Zakayo claimed that he was arrested on
20/01/1999 at his home, at about 6.350 A.M., by police who never told 20
him of the reason but assured him that he would be told upon reaching
Vwawa Folice Stationj; also arrested with him was his brother, the
second accused khais shungwa Mwashilindi. Although the Law Casts
burden on the proseqution to prove each and every material allegation
against an accused person, this is not to say that an accused is not
enjoined upon by the Law to give zvidence which is reasonably accep-
table regarding his defence. However, this is not to say that the
court should capitalize on the Weakness of defence to ground conviction
against him, Wwhat I am trying to ask myself here is whether it is true
in fact that the 1st accused was arrested at his home at 6,30 a.m. on 20

20/01/1999% 1 do not agrece with the accused's provosition. This is
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because Fi/7 confirmed that he saw a person who was arrested in one of
the rooms at Tumaini Cuest House in the old hours of the night prece-
ding the morning of 20/01/199S. 7That psrson was found with a human
skin, was arrested and taken to Vwawa Folice &tation. ¥ confirmed
seeing the 1st and 3rd accused as beiug the very persons who were
arrested by the OCD and other police men at Tumaini Guest House.
There is no good reison which would justify PWwl to lie agaianst the
two accused persons. They are these very accused who were tricked by
PW3 on 19/01/1999 by bringing them to Chaula (FPW6) under the pretence
that Chaula was going to buy the humon skin which the first accused
had gone to fetch it from his home at Isenzenya Village on 19/01/1999.
The two accused (1st and 2nd accused) led the police to Isenzenya
Village to show them the person they admittedly killed and skinned
him, It was when they were going to the burial scene that they met
the 2nd accused and another one (Late fourth accused). Irolice did
not kmnow the lattcer two persons if it were not for the 1st and 3rd
accused who remarked while on bourd the m/v -‘wenzetu wale'. In the
same mission to lsenzenya the deceased’s sister Sarah (PW2) was picked
up by the police from her home. 1In the m/v PW2 saw the four accused
and among them she identified the 3rd accused and the Late fourth
accused. That was the morning hours of 20/01/1999, I can conceive
nothing from the facts and circumstances of the case which would have

justified P#2 to claim that she saw the 1st accused already arrested
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by the police and that the sald accused and others were leading the police

to Isenzenya Village to show them a place where they allegedly buried

the deceased. The accused completely failed to inject doubt into the

prosecution case, for he would have called a witness from his home area

to confirm his statement that the police arrested him and his brother,
the 2nd accused on 20/01/1999 at 6,30 a.m. I find his defence to be
an afterthought. Bqually, I refuse to agree with the 2nd accused that

he was arrested at his home with his brother (1st accused) on 20/01/99



at 6.30 a.m., the reasons for doing so being the sames

The third accused abel bhwamwezi roised the defence of Alibi, the
defence being that he was arrested on 14/01/1999 by the police while
he was on his way to hbozi Hospital. e was informed by the police
that he was in possession of a weapon unlawfully but without telling
him what kind of weapon it was. He was then ordered to board their
motor--vehicle and was whisked away to Vwawa Folice Station. 1hen he
was thrown into a police cell wherein he met four other suspects. one
of them was YARED WNaB0ON whe, accordiag to the third accused, was the
in-charge of the remandees. Cn 15/01/1999 he was removed from the 10
lock--up and brought to an interrogating room. He was querried about
the wnlawful possession of weapon and he strongly denied to have any.
Then he was returned to the lock-up where he stayed until 20/01/1999,
It was on this latter date he saw the 1st and 2nd accusea whom ne did
not know before that date. Surprisingly, he laments, a charge of
homicide was preferred agaiust all the three of them, jointly and
together. Le was told by one police man called JULUC that the offence
of murder was preferred against him because of his obstinacy to admit

the offence of possessing unlawful weapon.

But as correctly submitted by the Learned State Attorney lir. 20
Boniface, the court has discretion under section 194 ..(€) of the
Griminal rrosecuticn act, 1985 to accord no weight of any kind to such
defence because of the accused's failute to comply with the mandatory
provisions of section 194 —(4) and (5) of act No. 9 of 1985, It was
not explained to this court why the accused did not give notice of his
intention to rely on his purported alibi, and particularly bearing in
mind the fact that he was enjoying fully the legal services of his
Lawyer - to whom he could give instruction to issue the statutory
notice of alibi, It is the testimony of the 1st accused Zakayo that
while himself was held in the police cell, 2e was informed by abel 30

(third accused), who was also in the lock-up, that he (ubel) was
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being held in connection with house--breaking and stealing. But this
piece of evidence is aiametrically in contradiction with the third
accused's own story that he was being held up in connection with the
oifence of illegal possession of fire-arm. :nother contrediction, as
per the third accused's particulars, is that the accused iAbel and his
defence witness (D#4) were being held up for murder, but in his own
sworn defence he said that Dl was being held for armed robbery; and

that during the period they stayed together in the police lock-up,

DW4 was a leader of his fellow inwmates. #ind, yet, DWh vehemently denied

meeting the third accused in the police lock-up, or being a leader at
all. When all these material contradictions are put together, there
is no doubt, and I respectfully agree with Mr. Boniface, that they
boil down to one sentence, that is, speaking loudly in disfavour of
the accused's alibi. The said accused's defence has not met the legal
test observed in ALl SALENE SUTU vs, R. (1980) T.L.R, 1, the test
being whether the accused's alibi has instroduced reasonable doubt
into the case for prosecution., That burden to prove beyond all reagon-—
able doubt that the accused's alibi is false always lies on the prose-
cution. 4As T have said zbove, no notice of such alivi was ever issued
to the court and the prosecution and the defence was raised after the
rrosecution case was closed; and this means that the prosecution did
not have opportunity and or advantage to prepare his defence to oppose
particulars of the alidbi (had they becn raised before the case for
prosecution was closed). #Also the contradictions surrownding the
alibi, as observed above, lessen the weight of credibility to be
attached to that defence. 1n sum, having taken cogninizance of the
2libi of the third accused's defence of alibi, I am satisfied that
this kind of defence came about as an after-thought and, therefore,

I accord no weight to the accused(s alibi (see - DFF Vs, NYANGLTA

SOMBA AND TWELVE OTHERS (1993) T.L.R, 69).

At this juﬂcture, I think I am now in a good position to deal
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with the accused's retracted and/or repudiated confessions.

The 1st accused Zakayo Shungwa (DW1) has told this court when
police arrested him and the 2nd accused (DW2) on 20/01/1999 both of
them were in good health; and when they found the third accused ibel
(D¥W3) in the police lock-up on the same day (20/01/1999) he observed
him (DW3) to be in good health. Taen on the same day (20/01/1599)
they were removed from the Iock-up and brought to a small room wherein
tortures commenced against them. That police used clubs and gun-butts
to assault the accused with them. In the tortures t room they were
told that they were found in possession of humn skin but they strongly 10
refuted the allegation. DW1 was hit heavily on his leges and hands with
gun butts and as a consequence DVl sustained wounds which caused him
to bleed. DW1 noted that the third accused (DW3) was badly hit on rs
back causing him to bleed profusely as he was seriously hit with a
etick, nick-nanmed ''‘Msauth''. 1They were then removed from the interro.-
gating room and brought back to the lockwup. In thnt lock-up they
stayed for about ten minutes, then they were removed and boarded in

Land-rover (one ten--defender).

After a journey to Isenzenya Vi Village (20/01/1999) they were
brought back to Vwawa police Station. Then they were put in the 20
lock-up to 23/01/1999, But between 21/01/199G and 22,/01/1999 tortures
on them continued as usual. efore they were brought to a room to
make a statement police forewarned them that each one of them must
sign a statement, but which contents no one of them knew what it was
all about. Miach one of them was brought to the said room separately.
according to DW1, he decided to sign a document containing & statement
in order to avoid more torturee on him., It took him not more than ten
minutes to complete the e¢xercise. rhe was the one who gave the statement
first. Then on the same day he was taken to a Justice of Peace (FW5)
by an armed police man, O(n the way he was warned that he should take

30 .

no much time befare the Justice of Peace, and further that he was
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simply required before the Justice of Peace to simply sign against a
document an a similar way as he did before the police. 3oth accused
and the policeman entered in the Justice of Peace's Office, who was
present, and the latter gave a document to DW1 urging the latter to
sign it, meanwhile the armed police stood nearby. That he saw some
writings on the document but were never read out to him. Fe took less
than five minutes to accomplish the job. Thereafter he was returned to
the police lock--up. #According to him, he simply signed the document

(exhibit P.II) to avoid any further harassment by the police on him.

As regards the video picture, DW1 stated that the pictures or 10
his images were shot from him against his will. Concerning the
answers he was giving as per the video cassette (exhibit P.15), it is
DWi's testimony that he was urged to answers all the questions put to
him by the police in the affirmative (i.e. possitive); and that he
obliged to do so because he did not want to be tortured any more.
A4S to why he was scen shaking in the video - film, it is Dwl's
explanation that he was eeen in that condition as he was ©till fearing
that police would repeat the tortures on him if he failed to answer
the questions the way the police wanted them to bej and the rcason
why all the other accused were throwing a blame to him was on the on
account that they were threatened to do so by the police, It is the
accused's complaint that he felt humiliated when he was paraded before
a large crowd and video pictures being shot against him, or them, so
they were not free men. accused denied strongly to have.conf@ssed
the offence, nor did he commit it. The court is asked to believe the
tortures because one of the prosecution witnesses Sarah (FW2) confir-
med seeing them with blood stains on tlieir bodies and clothes. He
further referred the 12 bruises allegedly observed on the back of the

third accused Abel by the Justice of Peace.

The 2nd accused®s defence relating to his retracted or repudiated 30

confession is very much similar to that of the 1st accused, so it is
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irrelevant to repeat again, save for few statements. nccording to him,
police stabbed him with a gun--bionet on his left thigh. IHe was also
wounded on his left leg and on his hezd-skull .- stating that he was
struck with a ‘kirungut, Un 23/01/1999 he was given a document to sign
but he refused because he is illiterate, 0 could not write or read;
that the police who escorted him to an interrogating rcom was the one
who signed the document (exhibit P.8). Thereafter he was taken to a
Justice of Peace (PW5) and on the way the police escorting him told him
that he must sign & document before a Magistrate. DwW2 told FW5 and the
police man that he did not know how to write or read. Then DW2 heard 10
PW5 discussing with the police man on the possibility of killing him
(DW2) 3 but the Magistrate refused saying that the Law does not allow
such a thing, e was urged by the Magistrate to sign but DW2 continued
to insist that he was illiterate., Iinally the Magistrate told the
police man to sign the docunent. wccused (DUW2) strongly denied before
this court that the signature on exhibit F. 12 (extra-judicial state-
ment) is his. That all tie positive or affirmative answers he gave

when being interrogated at Vwawa Folice station and while video picture
was being taken were not true; that they were not true »ecause they

were threatened and instructed by the police to answer them the way 20
they did, In short, DW2 denies to have confessed killing the deceased

Enerico, nor did he participate to kill him,

The third accused .ibel Mwamwezi (Dw%) told the court that after

the 1st and 2nd accused were brought to the lock~up on 20/01/1999 and
found him there, one police man took DW3 to a room he has been charged
jointly. and together with the 1st and 2nd accused with “Kosa la ngozi't.
He was then taken to a room but while on the way the police man told him
to Co—operate because everything was now known. saccused found another
police man in that roome. Ee was ordered to climb on to a table, which
he dide Lis hands were then tied together witin hand-cuffs. One of the

police men then climbed on to the table and ordered accused (DW3) to
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stretch-up his ticd hands towards a certain wooden beam (“kenchi®)
fastened on the room ceiling. His hands were then tied on that Wooden
beam with a sisal rope. The table was then removed thereby leaving
accused hanging in the air from the beam. e was then interrogated
by the police man found in the room, starting with the allegation of
illegal possession of a fire-.arm; then followed allegation of posse-
ssion of human skin (ngozi ya mwenadamu). Then he was struck on his
back with a police stick nick-named by the police 'Msauth', The
beatings wére done several times and the alleged assaults continved
for about thirty (30) minutes, apart from the police called Jaluo who 10
was using the ‘'Msauth'!, the other policeman used a police baton and

struck the accused on his knees several times thereby causing him

severe pains, The assaults on his back caused bruises which resulted

to bleedinge. Despite of all these immense beatings, accused szid, he

continued to refuse the allegations.

&8 regards the positive answers he was heard giving in the video
filim (gxhibit P.15), those were not his voluntary and true answers.
He was given a similar document by volice and instructed to answer
those questions the way he did, Le was threatened that he would be
killed if he would not answer the questions positively/affirmatively 20
the way he was heard in exhibit P.15. uccused had to submit to
whatever police wanted him to do, he said. 'o meke it worse, he said,
the questions were put to him in the presence of multitude of people

who were shouting at the accused by ridiculing them.

On 23/01/199¢ he was tcken to a room where he was ordered to sign
a letter ('barua‘). He was warned not to become difficult, he should
simply sign the document and then walik out. In that room DW3 found
another police man wearing uniform. .iiccused refused to sign a document
given to him becauce he did not know its contents. f%he other police
man Al S esbaried fouuced witized-omk of the room and then returned 20

with a stick referred to as Msauth''s, Upon seeing the "Msauth™, and




- 126 .+

on further reflection of the previous tortures DW3 had faced, accused
decided to sign the document referred to him as “barua” (exhibit P.10) .
The contents in exhibit P.10 were never read out to the accused, he
complained. From there he was taken to the Justice of Peace (pus) .

He was brought to him by a police man who had a pistol. The police man
insisted on the accused to sign the document or else the tortures would
be resumed. lie showed the Justice of Feace the injuries he sustained
as the result of police beatings in the police lock-—up. DW3 then

signed exhibit P.13, though not his statement, he told the court.

But the prosecution is maintaining that the confessions before
the police (PW1) and Pwk, also before the Justice of Peace (PW5), are
rothing but the truth. That they were made voluntarily and there is
no iota of evidence that shows or tends tc show that the said confe-
ssions were obtained by threats, or upon promise or other prejudice

held out by the police officers (P41 and PW4) to the accused persons,

The Learned Counsel for the accused, no doubt, correctly submi..
tted that where there is clear evidence of torture or threats leading
to confessions, the court should closely examine the circumstances
prevailing to see if such acts of torture and threats do not rob the
accused of their voluntariness leading to wntrue admission of guilt,
and if that be the case then corrohoration is necessary — referring
to R. vse. HASSAN (1933) T.L.R, 432 and MLOMG vs. 1@ (1995) T.L.R, 1988,
The Learned Counsel then gave his reasons as follows:

(a) that they were allegedly recorded more than 4 hours
since the arrest of the accused in the zarly hours
of 20/01/1959. ‘'That they were recorded on 21/01/99
well beyond the time limits imposed by section 50
and 51 of the Criminal FProcedure .ct, 1985; and that
na extension of time was done by the CCS and the

Magistrate, hence all these statement were illegally

obtained and the court should not act on them.

10

20



127 -

(b) a1l accused were treated uncer internsive
tortures before they were made to sign them,
That they consistently contended so before
they (defence) let the statements to be
admitted in evidence, the defence also
relies on the evidence of PW2 corroborating
accused's defence of torture, also the
scars observed by the Justice of leace
(PW5) on the back of the third accused.
Further that PWl and pwht did not adhere to
the previsions of sections 57 and 58 of the
Cre Fony 1985 which provide procedure for

recording such caution statements,

(c) ‘ihat the public recorded confessions in the v
video tape (exhibit P.14) are no better than
the cautioned statements ~ as no where any
caution was seen administered to the accused
before they were inter - viewed; the public
interview was made in the presence of a
jeering crowd, so the atrosphere was not
conducive to have accused's statements recorded
voluntarily and freely. fhat the alleged
previous ccaching or instructions by the police

cannot be overruled,

As regards the accused's extra--judicial confessions - exhibit F.

11, P.12 and P.13, it is Mr. Mu-hokorwa‘s openion that they are not

also free from weaknessesa. First, that they were recorded on 23/01/99

witen the accused had been under polipe custody for three full days,
and, yet, he zaid, the delay is not explained. dhis failure of
explanation, ke contendsy goes tc confirm the accused's assertions
that they were all along under going tortures. :lso the time of
ending the alleged recordiﬁg!is not iecorded, hence confirming
accused’s contentions thaf'fhe exrcisé aid not take long. FWS is
also criticized for not enquiring from the accused as where they
had been kept since 19/01)1999 bef;reithey were brought to him, nor
did he enquire about the cause of the alleged scars on the accused

persons.

10

20
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I start with the Law of confession. this has been correctly
restated by Mr, woniface in his submission, the guiding principle
being the one enunciated in the case of TUWWICL vs. UG.INDu (1967)
.y, 8%, ‘me Law is that a confession wiich has been retracted or
repudiated must be accepted with caution and before founding a convi-
ction thereon, the court must be satisfied that the confession is true.
Lowever, as a rule of prudence corroboration is usually required, But
corroboration is net necessary in Law and the court may convict solely
on a retracted or repudiated confession if it is satisfied that, in
all the circumstances of the case that the confession cannot but be 10
true - see the case of SHIJA LUYEKO v.R (CkIM. /FFELL NO. 43%/199S

unreported) and SHILIOBE SENI «ND oNOIHER vs. R. (1992) T.T..R, 3%0.

With respegt, I agree with Mr. Boniface that if the defence were
all out opposing the caution statements (exhivits F.&, F.$ and F.10)
while the case for prosecution was going on, they should hxve opposed
the tendering and admission of tliose exhibits to that a trial within
a trial eould be conducted to consirer rmd determine their voluntariness,
or the procedure taken to have the statements recorded from the
accused persons. It is true, as rightly submitted by the Learned
State attorney that the Court of uppeal endorsed the righ Court 20
decision in shija Luyeko's Case (supra) for relying on a confession
that was not objected to by thc defence during the prosecution case.
If it were true that the accused faced the alleged inmenhse tortures
the way they described in their defence testimonies, one would
reasonably ask why then did the accused not instruct their legal
ceunsel so that the latter could take that opportunity well in time
to challenge the admissibility of the confessions - particularly on
the ground of involuntatiness’ 3ut to wait and introduce the
allegations of ill-treatrent eitlier in cross—examination but at the
same tiuie allowing the statements to be tenderec, or at the defence 30

stage only tends to convince me to believe that the alleged defence
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is a mere afterthought, Although the Law does not enjoin upon the
accused to prove their defence beyond all reasonable doubt, sufficient
doubt would only suffice, there remains another question regarding the
alleged injuries or wounds allegedly sustained on the accused's body

as the result of the alleged tortures on them by the police. Bu? it

is not shown anywhere in the evidence as how the accused were able to
recover the alleged wounds% 1 cannot see how a stabbed wound through
the left thigh of the accused could heal by itself without being
treated, or the oozing blood stopped without any treatment. It also
sounds incredible that a person could sustain a heavy blow struck on 10
his head-skull \either with a police baton or a butt of a gun without
causing the assaulted person dangerous harm which would lead to that
person to loose his consciousness, if not death? Indeed, I am
satisfied and I agree with Mr, Boniface that the alleged ill--treatments

came as a second thought and, therefore, I reject them in toto.

With respect, it may be true that the police witness (PW1) and
(PW L4), also the justice of Feace (EWS), might not have complied with
the Law relating to recording statements properly. But as it was
reiterated in HATIBU GANDEI v. R (1996) T.L.R, 12, p. 35, that breach
of the Judges' Rules does not automatically result in the exclusion of 20
a repudiated or retracted confession. The breach may be one of the
circumstances to assist the trial judge in deciding whetlier or not the

statement is voluntary.

Again, I respectfully share the same view with lir, Joniface that
the confessions cannot but be true. This statement is supported with
the consistent statements of the 1st and second accused: that the
deceased was taken from his home at Ikonya Village to Isenzenya
Village, the accuceds' village under the pretext that he was going to work
in a Cofeewfarm. Those statements have the swmort of Fi2's
testimony .- as already noted above. .dso the firet and third accused 30

sfated in their confessions that they consulted PW5 for a possible
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buyer of human skins and that tlcy fraveled all the way to Vwawa, Mbozi,
«here they lodged at Tumaini Guest Louse, a story which is consistent
with FW3's evidence. The 1st and third accused confessed in their
statements that they were arrested with human skin at Tumaini Cuest
House, a story that gets corroboration from PW's testimony to the

effect that the two accused were arrested at Tumaini Guest House while
in possession of a human skin. It is also in the confessions of third
accused that Chaula (PW6) was the buyer of the skin -- as testified by
PW3 and PW6., And it is the evicence of FPW1 and PW2 that these three
accused led the police the way to the place where the deceased's body 10
was buried after such brutal killing., From the totality of that
account it is unequivocally clear that the confessions could not have
be made or recited by a person or persons who did not know the full
details of the episode. 'he police could not have known all those
details including the personal particulars of the accused contained

in the statements. Even the villagers, including Pw2, had not known

about the brutal killing of the deceased until accused led the police

Lol

to burial spot.

Finally, I am satisfied from the evidence of the Forensic
expert Andrew Magembe (PW9) tnat the body remalns he analysed blolon 20

gically and chemucally were of a human belng and orlglnated from the

YYor:

body that was exhumed on 20/01/1999. PW? 1dent1f1ed the faClal

[

appearance of that exhumed body as well as tne clothes found 1n the

grave as belng that of the deceased Enerlco Edson blmkoko, her brother.

» R

The deceased left Pw2's home on 17/01/ Q and on 20/01/99 he was found

Re

dead. From the facts and 01rcunstances of the case I au surongly

satisfied that the body that was cyhumed on 50/01/1999 could not have

been of anybody else but that of the deceased dnerlco. From the

v - L I TR A [NCA F U N e

acauseds' confess1ons the\deceased was struck tw1ce on. hls head ulth

S bmoem

‘. . . R
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a hammer (exhlblt P.6). He was sklnned and his body burled secretly. 30

LSO Tl T

All these facts potray notnlng more than . ev11 1ntentlon on’ the part .



of the accused to kill the deceased the way they did. «ith respect,

I fully concur with the ladies assessors that all the three accused
killed the deceased with malice aforethought c/s 196 of the Fenal Code.
Like tne two Ladies assessors, 1 am satisfied that the prosecution's
case left no stone unturned in establishing against the presumed
innocence of the accused beyond reasonable doubt., In the result

I conviet each accused ef Murder c/s 196 of the Penal Code.

Accordingly it is ordered,

5gd. A.C. MREMA
JUDGL 10
31/03/2005.

There is ¢nly one sentenge provided in the Penal Code on a
eonviction of murder as per the provisions of section 196 of the Penal
Code, read tqgether with sectisn 26 -(1) of the Penal Code.

Atgoraingly to section 26 —(1) of the Fenal Code, the sentence is
death penalty by hanging. Accordingly, therefore, each accused
persqn, namely, ZAKAYO SHUNGWA MWACHILINDI , RALS SHUNGWA MWASHILINDI
and ABEL MWAMWEZL, shall suffer death by hanging as provided for under

séetion 26 (1) of the Penal Code. It is so ordered. 20

A.C. MREMA
JUDGE
%1/05/2005

At Mbeya, in open court, before all the three accused persons,
their defenc¢e counsel Mr, Musuokerwa, and the prosecution State

gtgrmeys, ke, soniface and Hr. Nvenda, all Learned Cownsel.

The ladies assgssors are thanked and discharged.

A.C. MBEMA
JUDGE
31/03,°2005. 30
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