IN THE HIGH COURT OF TANZANIA
AT MOSHI

MISC, CIVIL REVISION NO, 2 OF 2005
C/F CIVIL CASE NO. 3 OF 2005
IISCy CIVIL APPLy N0, 2 OF 2005

(C/F CIVIL m?vzm NO. 1 OF 2005 )
B mzr ‘A. IBRAHIM 3 ’
SOPHIA IBRAHIM -y sese APPLICANTS
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M/S BENANDY?S LIMITED ..ess RESFONBENT'

"RULI

e e

‘wd‘.

-~

On 3rd Maréh, 20057 Mrvy Erie Se N maryo, learned counsel ﬂpr the

- x

Appllcants had written a letter to’ the Judge Incharge &f* ngh Cohrt of

-fTanzanla,Moshl Reglstry-eomplalulng ‘interalia about the interim orders

T "
made by the Moshi Resident Maglstrate Court (1uaeta, RM) in Hlsc. Civil
K4

Appllcatlon No. of 2005, It is alleged in the said letter that en
25/2/2005, the sald eourt had issued a Temporary Order to the Appliecants
orderlng them:to 1mmed}ately open the premises on Plot 39 B .grourd . -
Fleer (known as The Kili%anjaro Coffee Bar),tc g%ye access to the Res~.
.pondent who'is allered to be ;lféhant to the Apélicants, It is.;ufthef
contended in the said letter that on 1/3/2005 the said eourt raised the
‘sald order and ordered brealzing inte’ the said premlses as well as the‘v
T

immediate arrest of the Appllcants. It is further contended in the-

safﬁ letter that the bald court has refused to entertain an appllcatlon

e

faor review of the said orders and that the sald court has ng jurisdietie
in the matter as it involves a land matter and has no justification in '

‘refusing to entebtain an application for review of the said qrders,
¥

e

In the sald legter, Mr. Ng ﬂaryo had prayed to the Judge In Charge

to make 1ntervent10n in the matter in the 1nterest ef justice and te

prevent the abuse of court process. His Lordshlp, the Judge In Charge on

-



_,..~

recelvlng the sald letter ‘ordered £or~Htscellaugoua"a:vll Reyimjon

to be opened thls g1v1ng rise to this Mlsc.CLyil Revigion Nog 2 of

2005 whbch uas assloned to me, In the interest of justice, I invited
1earned counsel for both partles to address this cour® and I had

1atepdedet;.he addressed in the‘gollouang issues:-

4 et
: |-
i !

) Whethef5the dispute in the lower court is or is noy

a hou51ng/1and matter.

-

] [JEAN

(: .) Whether the trlal qgurt has or has mo jurisdigtien in

terms of Sectlon ?67 (1) of the Land Act Neo 4t of

‘9’9 and Sectlon 4 (1) of the Land Dlsputes Courts h.t No.
2 ‘f 2002 ;

(3) Whether 1nterns of (1) and’ (2) above the 1nter1m orders

B

°  issued by:thé tr1a1~coqrt were valid and“lawful,-

L B
R

" (4) Whether ih view of Act No, 25 of 2002 the interim orders

o 105 L R .
given by the lower court can be revised by this courte:
] P . o f})"‘i e . ; ‘. ) ) .

However, Prof. Msangd aﬁa‘hr. Shayo, léafned counsel far the

Respondent raised a Prellmlnary Ob3°ctlon on covpetency of - thls court

%

to entertaln this appl).catlon and in the interest of justiee I al]v:ed

them to address this courtﬁdn’the said point‘and Mr. Vp'maryo whe

B1a

adeoccags for the Appllcants*had tlme to respond on the,submlsalon of

the sald learned cou;sel,for:the Respondent. - .

Prof, Msanga in his submission stated’ that they. had been invited
by thls court to appear and respond to a letter wrltten by Mr.- Er1g

Ng'maryo dated 3rd March,. 2005 whlch I have already ment1oned above

and that the said letter had led to thls court to. open a flle whlch

» .‘-9 =

has been styled as’ Mlecellaneous ClVll Rev1510n Nae 2 of 2005 and as °

J-'a

an appllcatlon.but 1t does notllndlcate under which previsions of the

.0000/3
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law it is based thus marklng it dlfflruit to aacertaln the exact

i

AT
prov;sx.n of the 1aw is the sald applicatlon for rev181oh invoked,
ot & T
> He further su)mltted that hlS undanstandlng of the Sald letter is
‘ :xthat Mra Ng'm PYO wanted the Judge In Gharge to act admlnlstratIVely

.

’ otherwise, 1f the Jaage In Charge wanted the matter to be dealt with

Jud1c1ally he would have d1rected Mr. Ng'maryo to f11e a fornal

appllcatlon to that effect as has always been’ the practlse of thls
oourt._ He cited oné such incident being a letter dated 31st Mareh,
2003 from -this oourt to himself (Prof; Iksmba R.M, Msanga) written
by;:\the District Registrar oneW. E. LEMA.

T /-.__;r ;- - : - M :
' The contents of the sald 1etter read by Prof. Msanva to thls

. o Peger Y ,.
oourt were as follows'-‘?-'&

_HProf,:Tkambe. R & M4 Msanga, ‘Advecate,
P. O, Box W74, ol L e s

MOSHI .

RE: MJANGA DISTRICT COURT
CIVIL APPEAL NO. 26/2002
ORTZINAL IMJANGA URBAN
CIVIL CASE NO. 12 OF 2005
MU%SA UENGHUA oueeeescess APPELLANT
VERSUS
MUHU. SALEHE oeeeessesass RESFONDENT

Your letter Ref.No. IREM/CENnMW1/200} dated 12th March, 2003,

His Lordship has directed that I quote:e

]

%Henceforth, I hereby direct that a formal

application to that effect be filed accordingly."

From that letter, the application is for review,

So please be informed and aect accordingly,

(W, . LEMA)
. DISTRICT RMGISTRAR
’ /&
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}TB%.IMéanga contended in his submission that fﬁe giet of'the above

‘mentioned letter is that where the Jgdge In Charge receives a letter

" which inquires a jﬁdiciai action ratﬁerlt“énﬁéo adminiétrctive one,

L IEARE

"the party who brought the shme. letter has to be dlrected to move the
P lh

court by way of an: appllcatlon. He empha51zed that this court ought

t e

to follow the procedures fﬁ'% if %aam;ald and procedures whlch are
TN A S A .

- acqordlng to law. -

e . . . . Lo e ;
. ! P ~ . e

. . - PRI
-l e,

Prof. Msanga, submijtédtfﬁrther thaf”reéding the lefter written
i R .
by Mr. Ngimaryo to this court 1t Ls clearsthat he wanted to move the

:“'

R PN
EEELY

Judge In Charge to act adnlnistrat1Ve1y presumahly ulder >ect10n 79

:“‘

of the ClVll Procedure Code, 1966 which. a&lows this court to call

iy

Y

records of the lower courts and the court does so on its own accord 8i

‘\~_~

that the court will.do 'so where the case has been decided by the lowe:

¥

esourt, The said section readsﬁeb follows as read by Prof. Msangza in
' R TS

R LI
v A ,.;"v&'_

this courts L ; -

L A

(1) The High Court nay call for the record of any case .=
which has been decaded by any court subordinate:. to the

High Court and ah whlch %0 anpeal 1ies thereto and if

M

such subordlnate court* appears.

(a) To have exercised a#jurisdiction not wested
in it by lawj or
(b) To have failed to-eiercise a jurisdiction so

vested; or 5 .
IR A

(¢) To'ﬁave actédiin.fﬁé Exercise of its jurisdiction

illegally or with material irrer.rularity the High

Cou-t may make such order in the case as it .
| : ‘; . \‘
thin¥s fite L e

(2) Nothing in this Section shall be construed as limiting the
Court to exercise revisionary jurisdiction under the

Magistrates' Courts Act, 1963,

coess/S
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been able to move the court to act 3ud1c1ally.

5/=

Prof, Msanga submitted further that the_ complaint which Mre
Ng'maryo has stated in his-letter is on‘an interlocutor§ matter and
that according't%fthe abb%é'citbd“proVisiSﬁ'or“the»lahgtﬁis?cbhrt Has

povwer to revise orders or Judwement from subordinate court where - -
cases has been decided. He contended that thlS court has no powers
. Lo -‘»,.-',f“*“

D e ;.,..P o ro. P gt

-
. ,» 4 et s

to entertaln and adJudlcate the letter whlch has been written by

;
. vem . s — ..
. . r . - ; ST e A

Mr. Ng*maryo {o this oourtl

e ) X g =
o s e - .a‘ ~d .
PR . '

Prof,. Msanga.eantended Jfupther in hlS submlsalan.that 1t 1§bno§

proper for the letter f11ed by Mr. N*'narvo 1n thls court to be

o

regarded as a nlscellaneous appllcatlon because all app11catlons tq

this-ecourt are brouyht by way of Chamber Summons supported by an affl-

dav1t in accordance with Order 43 rule 2 of the ClVll Procedure Code, |

1966 and if it is not an appllcatlon but a suit then a Plalnt would
l RN

be f11ed and if 1t was an appllcat1on for revxew then a nemorandum for

s N . -,'- e

review would be filed and approprlate fees would have been paldi He

P o e - P .‘_

et

submztted tbat in the present matter, there is no appllcatlon and no”

- s

¥ [ ‘~

appropriate fees have been pald hence the nentloned letter has not

s A O

- - . U O T
e - ": M . - - -
L

Prof. Msanga ‘eited to this:aourt decided cases_.on pawers of

this court on revision under Seetion 79 of the Civil Procedure Code,

1966 and the powers of thls court to rev1se an 1nterlocutory order.

He 01ted the declslon of thls court in the case of EZEEEﬁE.J' Shlrlma

“y ,V,}, .Ay-.t_«;;_ B ’.5 . "
Vs. W1lbert P. Wacha & Jafter Mosh1 Mlsc,Clv1l Rev1s1on No. 4 of 199},
ngh Court of Tanzanla,Moshl Reglstry (unreported), thls court (Mush1 J

held that 1t cannot be moved to act under the prov181ons of Seetlon 79
. N

of the Clvll Procedure Code 1966 and that it can properly be moved ‘

under Section 44 of the Maglstratesj Cou“ts Act 1984 He alse referrec

LSS -} . o . o

this court to another’ ease of Hassaw Karlm &qu. Ltd. Vs. Afrloa Import

)

& E&port Central Corporatlon Ltd. (19609 oy 396 whlch orlclnated f;om -

¢
Vot v , . R e LT - .o
. .. L r e EERRPA e v

‘the then. Lo '. ' LR e SRt i
S - . ,,ﬂooqqp/6

-
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. Tanganyiks ‘to’ the”then Masterh Af¥ica Court of Appeal, it was’

held that:“_." SRR e '.» . ».;l - g ; Dl T BT

H . e T e ST R ‘e ‘ VYT T, < et LS
B Tt e LS R R T -

"The High Court ha:el‘nof'oowor "under Section.

‘MS af the Indlan Code of C1v11 Proeedure‘to
rev:Lse an interlocutory Order' o RS

[

Secltion M5 of the Ind:.as Cade of C.'I.v;l Proceduré is equiwaltent

to Section 79 ef the C:Lv11 Procedure Code, 1966,

“ . .....!. A -a- ‘--,:L

. H - - . e *,
- »-~-, o S ren A e ST

Based"on the above dended caSes‘ Prof.HM anrra s.ubmltted that in
L
the present appl:.mtmn thls ‘aurt has not been properly rnoved by the

letter of compla:mt wrltten by Mr, Ng‘mazvyo to mte.rfere wlth the .

S

 arders of the lower court‘ He contended !that' it would have been

. i, SRR

proper if thls ¢ourt was to act Judlelally to come up with a formal

ol
.,r

apph‘atlon{ Otherm.se, Prof. ﬂsanga submltted that in this matter
there is nothlng ‘co move th:Ls .ourt to uct Judlclally hence he prayed

that the letter written by Mr. Ng‘maryo and thls Mis.. ClVll Rev1s:.on

d ‘. H

Nos2 of 2005 be struck out mth costs, Mr. Shayo, 1earned counsel

for the Respondent conourred Wlth the subm1ss1on of hls learned friend

--a...':.,- SRR :--\‘-
¥ et OF AR . .

Profs Msangag o _ ‘ : s ...-. vt

)

- L [ 1 i
- A Cw fa

Mr. Ng maryo, learned counsel for the l\ppluant had an opportunlt;

oo $oy . .

‘ to make a reply to the subnssn.on of Prot'dsanga as regards the Jurls-

~

" - diction of this eourt under ¢ ectlon ?9 of the ClVll Progedure Code

g . L l

1966 as regards 1ts rev151onal powers stated therein' He was oi‘ the

view that the issues wh:Lch thle. Aourt had dlrected all ‘unsel to
address 1t they w:Lll be so addressed after the Prelim:.nary Ob,]ecta.on

ralsed by the learned aounsel for the Respondent'

Mr, Ng'maryo subm.tted that. just as Prof. Msanga had.quite

,-

:.or‘ectly submrtted t.hey \@re here at the inv:i.tatlon of this ‘ourt

—_

to assist it to come to a decision after havmg called for and perused

vy v ""'./7



" the = reecord of Civil Case N&. 3 of 2005, Misc,Civil Application No.

2 of 2005 and Civil Review No, 1 of 2005 between Balozi A. Ibrahim

and Sophia Ibrahias on the one hand and M/gfbnandy;g 1td, on the other
hand before the Moshi Resident Magistrate, He contended that the
matter before this court may be styled as revision but it has not

been 1nst1tuted by an appllcatlon save that there was an administrative
eomplaint which.led to the calling for the record from the Resident

Magistrates Courtzand-an‘order by the Judge In Charge for a revision

file to be opened,

-Mr. Ng'maryo contended that section 5 of the Judisature and Appli-

eation of*laws Ordinance, Cép 358 ﬁéke it very clear that a Judse of

the High Court may exercise the jurisdietion eonferred on the High

Court hence it was quite appropriate to the learned Judge In Charge

to have moved from an administrative capacity to a judicial capacity

without any breach of the law.

3 1
" He submitted that the Written Laws (Miscellaneous Amendments)
Noe 3) Act.No. 25 of 2002 has made it necessary for any application
for_interalia revision to be made to the High Court for a matter in

a subordinate court unless that order to be revised has the effect of

-

determining the suit., He further submitted that Section 79 of the

Civil Procedure Code, . 1966 makes it mandatory for the cour£ to act
on a matter that has already been decided and not otherwise and that
another r%quirgment of the said section ib tha" it cannot be‘in;oked

by any party to a suit or any matter, the ¢ourt has to act sua mot

TR e |

He sald that is exactly what Wushl, Je¢ found in the case of Evarist

Shlrlma Vs. W1lbert Macha & Anotner (supra) cited by Prof. Msanga

Eoee o

2

in his suHmission. However, Mr, Ng'maryo referred to page 3 of the "

oo

Ruling of Mushi, J. where the said learned Judse had observed

KA

vevei/B



Here the court has-to act on 1ts own motiony -
I would think that ‘there would be nothing wrong

.. for any apz arieved *party. to hring to the attentlon

- _ admlnlst~atrve7v*-- . s

. of the court of‘any”;rre?ularltv ia the lower court

o \ ' 1, -
de01s1on a011nst whlch o appeal ie to the ngh

Courtfi,

He also referred to the other case cited by Prof. Msanga, 'that is the

case of Hassam Karim & Co. Ltd. Vs. ffrlca Import and Export Central

- . e ——— - — e - P

Corporatlon Ltd. (supra). He referred thls court to page 397 Par.E

A

of the Judgement in theé said gase where the court observed that:=-

t

<.  TThis attituted to 5ectlon 115 of the Code of Civil
Procedure suggest a misconception of its nature, o

K

No appllcatlon could be orought under 1t, 1t confers
power on the: courts. no rlghts on litigants., It
provides no more that so far as the court may have i

inherent powers,- the code does-not-abrogate them't,

Moy Ngmaryo submitted that vhat the Court of Appeal of Eastern

Africa stated in the above qentloned ca:e is that no one can bring

);

application under %ectlon 79 of the Civil Procedure Code, 1966 and
that the court cannot act unless the caSe or the suit has been
de01ded. He stated that .the aforesald is the position of the law

as stated and subnltted by his learned friend Prof. Msanga.

3

Mr. Ng' maryo submltted that the lower couvrt had no Jurlsdlctlon

LI PR

" in respect of the dlspute pleced beforo i+ ‘ spondent. He

ie

contended that Sectﬂﬁnv7j oz +the.Civil Procedure Code, 1966 makes' it
clear that there should be no matter in the lower court when the High

Court intervens by wvay of revision. He further contended that if this

eseee/9
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eourt finds that the lower court had no durisdietion to entertain the
suit and the application before it, then the entire situation is that

of: a_nullity which is the same as if the case has come to an end by a

-

court decisione . L K

Mr. Ngimaryo continued furfher to respond to the submission of
Prof. Msanga as regards how the court moves under Sectlon 79 of the

ClVll Procedure Code, 19664 he submltted that the court (Mushi. Jse)

T :r

in the case of FVerSt Shirima (supra) shows as a matter of fa¢gt that

QERAN PV e R TRy

an application under the said sectlon wo 1d be inherently wrong, the

eourt is moving on its own motion (suc motu), He contends that a -*

PR

contrary p051tlon will be by appllcatlon but he admits that a letter

S . B
ey

is not an appllcatlon. He also su?mltted on -further requirement under
Section 79 of the Civil Procedure éode 1966 that no appeal may lie
from the or&er under revision by the eourt. He‘éontended that the
diSpnto.at the lower court is a land matter under the Rent Resrietion
Act‘justiciabie.by the District Land and Honsing'Tribunal appealoble
to the High Court (T.and Division) strictly in exctusion of this
division of the High Court hence in his view the interferencg of this
eourt is on all fours under Section'§9 (1) of the Civil Procedure
Code, 19€6. However, Mr, Ngimaryo argued further that if this court
will find fault in his submission that there is a nullity in the order
of the lower court warranting intervention by this eourt, still he

was of the’ considered view that this couft could invoke it powers to
do justice f'ex debito justitifc;nder Section 95 of the Civil Procedure
Code, 1966; 3ection 2 (1) of the Judicature and Aéplication of laws
Ordinance and under “rticle 108 (2) of the Katiba ya Jamhuri ya
Muungano wa Tanzania 1977 which provisions of the law give -the court

fundamental-and inherent powews to do justice and not to sit'idlet@.

]

see injustiee being done,
R

.00.010/—




. T‘héréaftex*, Doof, Moowsa' ‘hade 6 wejoinder aubmission ins pespedt
c&;the 5ubmlsslon of Mr. Ng'maryo. 'Heksugﬁittéd'tﬁét he was pleased
that Mr. Ngtmawyo in hisg submlss1on had’ conceded’tkam there is no

applicatien before this eourt and that the letter he had written to

. a8

the Judze Incharge is not meant to be an application or a substitute

‘ thereof. With this position in mind"Prof. Msanga sub itted further

that the file that tnls cnurt Has onened end styled Mige, Cixil Rewr
i

51nn No. 2 of 2005 should be struck out.

Prof. Vsanoa argued furtner that hls 1earned friend Mr, Ng'maryo

in his ‘submission has been véry thorough and clear on the proeedure of

. e~ .- 4
N [ PR S

mov1ng ‘this court and has Lconceded that the court acts on its own

motion (su® motu)s He contended that the. onlj questlon 1ight be

when the ‘court acts sua motu what haonens to the partles, are they

called to make subm1sslons before the court” He referred this court

W

" ' ' I

to Sectlon 5 of the Jud;cature and kppllcatlon of Laws Ordinance

referred to by Mr. Ng'maryo. He sald that the sald Qectlon reads

as follows:m -ff : .
FARENE A

"Subject to any written law to the contrary a

oL, I . .
PR R { =

Judze of the High Court may exercise all or
any part of the Jurlsdlctlon of and all or any

c.

pOwers and authorities conferred on the digh Court,®

-

He referred to the m~rzinsl “otes of the said provision of law whieh
reads ‘‘Powers of a single Jud e of the High Court.” He stated thaf
Mr. Ng'maryo in his submission had sontended that the Judze Ineharge
had exerclsed his powers under the above mentloned section of the :
law and dgreeted that a rev1s1onal file be opened. However, Profe.

Msanga submitted that, though they have had no access to the direstion

ceoas/11



of the Judge In charce, he is of the f1rm view that the above

named sectlon of the law does: not empower a Judge to do away

. e o
I T AR

Srwith mandatory prov181ons of “the law say a sevtlon which requlres
3t —ﬁr )
f111np of an appllcatlon andfthat on th;s ﬂatter they‘are gulded by

e

“the’ very wordlng of the .above named prov151on of the law which states:-

e E
e

MSubject toany written law to the contrary it

Coralt b

He further referred to.Sectionfﬁh"of$tﬁe Hagistrates' Courts Act,

198# whlch empowers the ngh—Court to make revisions and he submitted

that 1t must be by way. of an aﬁpl1c~tlon as per prder 43 rule 2 of

the Civil Proeedure Code, 19G6s

Prof WSanga also referred to the provlslon s--of Act No. 25 and

.subsectlon 2 of Section«99 Bf the Clv11 Procedure -Code, 1966 whlch

were referred to by Mr. Nz! maryo. The said provision states as

BT

' fol;oweg- L o e

-~

e

"Notw1thstandinp the prov151on of subSectlon (1)

.

no apprlc t10n for rev151on shall be made 1n respect of
‘any prellmlnarv or 1nterloeutory de01 ions or order '
of the court unleSS such de0151on or order has the

r'effect of finally determlning the suit,f

He'steted_that'Mr; Ng'ﬁaryolin comenting his argument he invited
B} 't_"‘;: ) = s !:;',:',-‘_;ALV_. . :
this courtito'findfthat the proceedings and orders in the lower

court are<a nullity and ‘th erefore 1t can make 1ntervant10n. However,
" he suhmitted'that contrary to the submission of Mr. Ng'maryo, this

court has not been Drooerly'moved and in the circumstances it'cannot
‘5 s

say anythlng as regards the 1ower court proceedlnws and orders. He

contended that learned’ counsel of both partles are put in a very .

awkward pOSl&}OW cf ao51ot1ng thls court of arrlvgng a% a just dec151on

when they g?vf-*fiki_ y
_ T vseeses/12



provisions nndEr which'this court is required to act and thatﬁthe':'
deciSlons which he has c1ted 1n -this court angd- whach Mr. Ng'maryo“”f
ooncurred‘wzth them -ara: merqu on the duties of the Sourt undey
hiseotion 79 of the Civil Procedure Code, 1966 which is . similar to
) Section 115 of?the Indiaz ode of Civil Procedure Codee -Otherwise,
ne submittéd that they would h ‘ate no dl”flcultles in making
submlss1on before this’ court 11‘there was * a,proper applicatione He

PR

. -eontended that he was disso associating h11self with the submission:
were
of Mr. Ng'maryo that.they here to assist the court to reach a just
1 B

decision because of the argument that the:.court is aeting suz motu

and is dolng 50 admlnlstratlyely.£ He contended further that 3£ the
i
5ourt had requlred thelr assi&tun&o-as su@gasted hyeM:' Ng marya in

admlnlstratlve manner then there would have been no need for submission:

Thereafter, Mr. Shayo, another learned connsel for the Respandent
submitted thathe.concurped with the submisSionﬁof his learned friend
Prof, Msanga out areatly differed or objeCtegfto the submission of
Mr. Ng'maryo., He submitted further that this court is quided and

governed by the la; for the time béing in force and that the law as
quoted by this court (Mushi, J.) in the case of :22£3§£k8h1r1ma(supra)
states clearly that a party who is aggrieved wust file an application
and the s2id application must be Sy chamber summons.supported by an
affidavit in support of the applieation and that éven i
was”dlrected that the sald application must be based under Sectlon
44 of the Magistrates' Courts ict, 19841‘5He contended the?nmr‘“
Ng'maryo has not shown that the decision of this court'in the said
sase of Exgrlsthyé}rlma (supra) has been overruled or not hence 1n
his wiew, the decision"is a“precedent to this ednrt by this court
sndhnow this court‘cannbt:say thst'nnat was stated in the said.case

is not the positién;'

.'.'/13




He contended further that !ir. Ng‘maryo had trled to brlng ln hls

submission factual matters of the case in the lower ;ourt but he e,
submitted that at this St&gﬁ thc fncts and 1ssues of the sald case

are not an issue before this COu*t,‘ the sam ulll be, dg;ermlned whon
the.case is being hedrd by the lover court. He_contended;that Mr.
Ng'maryo was trying to make this court to make a finding that the

lower fotrt has no jurisdiction but he subritted’ that to do sa is to

. s )
pre—empt the case which the Respondent believg they had‘a good c¢ase in

.

the lowef court,

He contended furthe; that'the'Respondents would notvndiéffor the
Applicant to refer to his affidavit to prove hls ease bnt he submitted
that as for as he was concerned there is no application before thls’
eourt and that thls court has no powver to entartain the so called
Misc, Civil Rev151on No.. 2 of 2005. He contended that Mr. Ng'maryo
has failed to tell this eourt that 1t ean use the Constltutlon ta

BN

canvass the matter in this court but he submitted that the law
l

.

which is applicable in this-eburt is sanctioned by the CQ9§§?t9t¥°ns?pd
therefore Mr. Ng'maryo should follow the law as enactediinjtheigongf%:‘
tution, As regards Sazction 95.of the Citil Procedure Codel,l‘g6'cited
by Mr. Ng'maryo in his submission, Mr, Shayo contended that the said H
section can only be invokedvor_nsed where there is no another law to:'

sawe the situation, therefore it eannot save the present matter in

this court as it is inapplicable hence the purported application in

) &\‘ .

Ny ot
ey

this eourt should be struck out with costs;

r. Shayo su‘mltted that this court.should 1nvoke the provisions
of Act No. 25 of 2002 because the alleged revlslon is notfallowed by
the law as the orders made'by the lower court and complained of in

the letter written by Mr. Ng'maryo do not finally determine the case

in the lower court., He furter subnitted that Section 79 (2) of the

eersss/ 4l
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Civil Procedure Code, 1966 as amended by the said Act clearly states
that notwithstanding the provisions of subsection (1) of the said
provision, no applications for revision shall lie or he made in

respect of any prelihinary of iﬁtgfiécutory order of the eourt unless

that decision or order has the effect df final;y determining the suit,

Based on the above @gntioned prévieioné of law, Mr, Shayo prayed that

LN N - -

this eourt should strick out the So czlled.Misc,Civil Revision Nos 2

- -

of 208% with costs. He contended that he was referring to the so
e2lled Misc,Civil Revision Application because the same was not moved

sue motu and that had Mr. Ngiuaryo not written to the Judge In Charge

surely the matter would not have come to this court and further that

Mr. Ng'maryo having known that there has been a direction to open_étt

revision file he should have followed the proper law,

I have carefully considered the submissions of both learned
counsel in thié Preliminary Objection ‘on whether this court has been
moved properlys It is cqﬁéénded by Prgf; ¥sanga, learned counsel
for the Respondent that gpe letﬁe; Qritten to the Judge In Charge
by Mr. Ng'maryo, lear?edfégunsei fg; he Applican€ is not an application
and that it ;s pot imown under whichjééovisions of law is this court
being moved in t£is matter, Prof. Hsanga has contended further in his
submission that by the:%éfa 1et£é£, Mr. Nginaryq had intended the
Judge In Charge to act administfg}ively'on the complaint contained in
the said letter, however, if&thékJJdgé Incharge wanted the matterrtq-
be a‘teqejudicially he shoulé'ﬁave.Qirected Mr. Ngimaryo to file a
formal application as has been the practise of this court to do so

(referred to a letter dated 31st March, 2003 from the District Registrar

% «
"

to prof; Tkamba R. =. M. Msanza above mentiohed) instead of directing

\a file styled Misc.Civil Revision on No. 2 of 2005 to be opened

o

-
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Mr. Ng'maryo in his reply submiss{oﬁ coneeded that a letter is not

i i e T D
an application, - g : .
M [T TS

L ¢ & el . ) .
- . o . : e
i \; P TE % _

I have been asklng mx;ekf“uhethor an dbpllsatlon ohould aiuaye o

LR

e

be made by a Chamber summous~supported bv affldavxt. dhat does Orde;

PO T ~

43 pule 2 of the Givil Procedure’Codey 1966 state? It states.as J

follows and T gquote:= : < :
LR - : B e . . Coh e .-:'I-:.‘."‘\':V.'L".

= FURE I

- ".2; Bvery appllcatlon to the court made under:.this- =

far.iia & r

urt shall unless otherwise provided ve made '~ L

P S
-~

ety Al chiamber sgmmons sugported.QY_ﬁiildaEIt&¢i

. M

Provlded that the court may where 1t conSders,l

'\;:;:j fit tn “do- so, entértalh an appllcatlon madg.orally

or Where'all the partles to a sult consent to th b
order arplled ‘for be1n mode, by a memorandum in

wrltlng olgned by all the partles or thelr advocates

- K .}
S

or 1n suca other mdde as may bg approprlate e

havlng regard to all the clrcumstances under whlch‘-gf

the applicatzon is made." : . 5 . e

v
. 5

My understanding of the abofe rule of Order 43 is tuat the main
and mendatopry made of making an aﬁplication to the eourt under the ..

Code is+by a chamber summons supported by affidavitg’ Hoﬁéﬁéﬁ,'infthef
. [ <

discretion of the dourt as provided in the "proviés . to fﬁiE.; of *

Order»43.fthé'éburt may'entertain an application ofﬁlnyof’G§“ajhn

memorandun+in writing slvned by tpg partles or, their advocates in'

-, .
-3 P ,-

a consented order or in "1n such other modeh as may be approprlata’*.
having regard to all thg ci?comstances.under'Which the applicition
is mado. Iu my eonsidered nlew an appllcatlon ‘gin such other mode—"

is left to the dlycretlon of the court to deternlne. It ean be. ., 3-)

v

. s, . . [ oS /‘6‘ RER RIS
& B . B PRPRPEAY
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concluded that’making an application to the court is mandagorily ,
Q¥ a Chamber sumons sunported by affiday%iﬂaghstgteg in rule.2 of
order 43 of the Civil Procedure Code, 12§§: However, if its -

discretion, the court =nay allow and enter*axn an applzcat;on by any

of the modes meifitioned in the proviso to the Sald rule. Can a letter
B i !..." -
be inclusive *in such-other mode™ under the Sald pronSO' My answer
R
to this matter is that it all depends on the diseretion of the court

.

to allow and entertain the same having. regard to all the circumstanees

under which the application is made.,

S
6. f

In the course of.?ejoinqer.sghmissieh,'ﬁ}ofi Msanza had referred
to Sectiom 44 (1)A(b) of the Maglstrates' Cou;ts het, 1984 that an
aggwieved party can apply to the courtuto ;nvoke revisional powers,
However, the Magistrates! Courts Aet, 1984 does not state the mode of

applieation to be used under the said Act whether 1t -is by a chamber

summons supported by affidavit or otherwisey Can a letter suffice as

an application under the MCh, 19847 Agaiﬁ, ﬁy_ahswer will be it
| dssi
depends on the distretion of the court to allow and entertaln 1t having

Y

rezard to all the ciréunstanées qnder which an app]lcatlon is belng

-

made just as what the proviso to Order #3 rule 2 of the C1v1l Proeedure

Code, 1966 states in relatlon to appllcatlon hln suqh other mode”

[ -

The main question is should thls court in 1ts dlscretlon allow and
R R 34 Lo ' -
entertain the letter by HMr. Ng’maryo as an appllcatlon for revision,

In the case of Hal:ma Hassan® Marealie Vs Parastatal SectOps Reform

R

Commission and Tanzania Genstone Industries Limited, Civil Application

No, 84 of 1999, Court of fippeal of Tanzania, Dar es Salaam (unreported),

it appears that the High Court in Civil Revision No. 5 of. 1998 had
made a revision order exparte on the basis of particulars.set out in

a letter addressed to the Judge by the advoecate of the Respondent,

N ilesee/17
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on. p_ge 3 of the Rullnn of the Court of Appeal (Ylsanga, J.A );

PR

AL SR R

1t statod as follows and I quota

3
< Ty R awe

. *
RTINS B P

. 4‘ o ' N [
N R : [N
” C e

""“"1“" ~‘”“ RN ;:_“

e M, Gomba epbm;tted that the_learnad Judoe made

" the revision order on'%he ba51s of the partl&ulars

PR »
s

v'of illegality set out ;n “the letter adaressed to the

PR

learned Judge by the advonate for the resnondents'

Howevery Mr. Gomha waS»unable to say that the appllcant
wouldﬂhave nothlng toiaay.ln reSponse to-the QOntents

of ehe Sald letxer 1f she was. afforded the opportunlzy

of belnF heard. . 73;

The ngh Geurt, Judge-made the rev;slon order clearly

o1 .

in error, The Apﬁlrcant should have been given the

Y

o’portunlty of belnv heard before the order affeeting

her was made. It 1s no argu'ent that there were grounds

before the lea-ned gudgenon;whlch the order eould be

madeg Rather ‘the concern 15 whether the spplicant whose

AR

rights and 1hterest are affected is afforded the opportu:

-

of belng heard before the order 1s made. The appllcant

'.u~,

must be afforded such opportunlty even {f it appears th

BT

he or she would have nothing to sav or that what he or!

shetmight say would have no-subsﬁéhéé."

So in the said.ease, the High Court had agted by a letter -
invoke its revisional powers and ravised tfe order of the lower
ex—pérte¢ However,'the~Court,of‘Appeal held that the High Couwr

> — T . oy

doing 56 ‘should have'giuen ag opportunity of being heard to the
applicant before making the revisional order,*?If is difficult
establlsh from the Rullng of the Court of Appeal as o whether

High Court in the eald case had entertalned the lettev under th
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Magistrates' Courts Act, 19?4 or under the Civil Procedure Code,
1966{ I am oﬁ tbe con31dered view that the High Court in the sald
gase_e§enf;§9d its-discretian having reg@id to the ciroumstances
Brevailing in phé éaidjmatte}: It is not stated in £he said.Ruling,

'of'moving the court by way of a letter was raised

whether the issue

ig the said applicationgbefore the High Court. Where a letter is
. ’. o - .

written to the court as in the present matter{ is the court moveds

In Fahaqi(Boﬁflersw(supra), the Court of Appeal had conducted

revisional proceedings acting suo motu on the basis of information
originating from Sinare and Shiyo Adveoeates and the infowmation -
relatga to proceedings pending in the High Courty On page 8 of the

Owder of the said courty it is stated and I quotgge

"As for edmpetency, Mrg Ng’'maryo has submitted to
*  the effect that the matter is not properly before -
the courty On the ground that Simare and Shiyo
L ~-Advocaf§§ wHOSe‘information‘appareﬁtlyvmoved the-
e court~i':f6"intervene in the'proceeding§ :pending

« in the»High'Court‘ are excluded from mbving the eourt -

;

‘Sther than by way- of appcal.ﬁ ey

However, the Court of Appeal held as fallows as stated on page

-

10 of i%s t&ped brder and I quote‘.
) T . PN o
“IFor reasons which will be apparent presgnﬁly,‘wg_f

- are satisfied that 3inarg and Shiyo did.not move this
court to sct, but merely drew our attention to a

serious prohlem concerning ‘the proecedings pending.

e

e in the High Courtjr

R -.l ’
v

Having so stated the Court of Appeal proceeded to revise the proceedings

and the orders .of the H;ghVQourt,Eyo quE, So in my‘gonsidered view,

e vanse/ 9B



with the ébo&é.poéition.stated hy the Court of Appeal in the said

case, ifiﬁé&'ﬁé'éohéluﬁéd in the present matter that the court is
_ i R o

not moved as in an application, and that, the_letter from Mr. Ng'maryo

only serves té’brin; to the attention of t 13 court the complaint on

the proéeedfﬁés:énd orders of the lqur.qourt.
. _ U ER
It has been cotended by Prof, lisanga.in his submission that i% is-

Lo T
, . PN TR

. not kno@n under which provlslons of™: ohe daw is the present matter
” Ael 4 b el
belqg ;nvoked in t@is court. Cﬁuld the matter be dealt under Section

LR R

79 (1) of the Civil Procsiube cote, 49667 1In their submission both
(1) of the (

R R

Prof. Msanga and Mr.‘NQQﬁaﬁyS“agree that no revisional powers can be

el

-invoked under Sectlon 79 (1) of the ¢ivil Procedure Code, 1966 because

.o the said Sectlon is meant for the court to invoke its revisional

_ powers suo motu on 1ts own’ motlon and in respect of decided cases

s o, —C——

.

and not on 1nterlocutory 6r 1nter1m orders. I quite agree on the
said positién. There ighaiéhain of authorities supporting the said

p081tlon somne of them being TVarlst uhlrlma (supra) and Hassajp Karim.

[PPSO e el e -

(supra) cited by Prof. wSanGa ‘in his, , submission, Other authorities

.

T "'
include Jayantilal Warbheram Gandesqa Vs. Kilingi Coffee Ltd. &

e s 48 B Ao M ame Al &ah ae e s 4.4-..-..

Panyiotis Preketes (1968)"ﬁ99mﬁr§9?x Kassam V. The Regional Land

e e it o

,.Officer (1971) HCD n.15, Henry Lyimo V, Blisbu Matee (1991) TLR 93

o ! N

and BP (Tanzanla) Ltd. Vs. Patrlck nglol t/é BP Karanga Service

et -t i A L VPP e

Station and Anotnﬁy, ClVll Rev131on .Nog 90 of 2005, High Court of

Tanzanla, Moshi Realatry (anreported). It is very clear to me that

the orders of the lower court complained of in the letter of Mr,

Ng'maryo are mere interim orders hence in light of the above provision

of the law and the mentioned authorities this court has no mandate.. -

.

to invoke its-revisional powers to revise theme

In his reply subﬁission, Mr. Ngimaryo submitted that this ecourt
could be moved and act under Section 95 of the Civil Procedure Code,

,...../ZO
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1966, Section 2 (1) of the Judicature and Application of Laws
Ordinance and under jirtiele 108 (2) of the Katiba ya Jamhuri ya
Muungano wa Tanzania 1977 wblch provisions of the law he alleged
give the court fundamental and inherent powers to do justice and
Aot to.sit idle when injustice is »eing done. However, I quite
ag;ee with ‘the submission of Prof, Msanga and Mr. Shayo that the
said provisions of law are inapplicable in the present mattery First,
Section 95 of the Civil Procedure Cdde, 1966 is only applicable where

there
'1s no specific provision of the law on the mattera It is known that

’9

there are provisions of law that can be applied to invoke revisional
powers of the court in respect of the procsedings ané orders of the
lower court where appropriate, Secondly, Section 2 (1) of the

Judicature and Application of Laws Ordinance is ecached 1n a language

*

that makes‘it'applicable 'subject to any written law to the contrary’,
As already shown, there are provisions.of law that restricf revisional
_powers of the court on interim orders._‘er Nf‘maryo referred to Act
Noe. 25 of 2002 in his submission but 1ﬁ”the1r re301nder submission

Prof} Msanga and r. Shayo submitted and I qulte agree that the said '

1

Act clearly provides that no anp11catlon for re7151on shall ve made

in respect of any preliminary or 1nterlocutory decisions or order of

the court ﬁnless snch decision or order of'the'équrt has the effeet
of flnally determlnlnv the suit, The, orders of the lower ecourt
oomplalned of in the letter written by.Mr. Na'maryo are mevrely 1nter1m

orders hence notvsubJect of an applieation for revision under the

said Act (Refer to BP (Tanzanla) Limited (supra).

| Further, this court was refarred, to the Magistratéé'.Courts
Aet, 1984, under Seétion.hh (1) (b) of the said Act that in an
aggrieved pa-ty may apply to the eourt to invoke revisional powers
of the court or the court may on its own do so. However, the letter
of Mr. Ng'm;nyo did not stat;-that'the matter was stated under the said

BN
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provision of law; In any event, with the passing of Act Nos 25 of

2002 above mentloned the orders of ‘the lower .oourt beilg” Terely -

e wyl

interim orders hav1 ng no effect of flnallv determining the- sult;,the

e e

= - ¢

%
,\‘ ,._,....—

said Section #4 (1\ (b) of the Mas 1strates Courts Act- eannot be’

invoked by'the Applicant to revise the said orders, Mr. Ng'maryo _"
tried to show that the ordérs were a mullity as the lower eourt had

no jurisdietion to’adjueete on land métters in view. of the. provisions

of the Rent Restriction Act requlred to be ad;ucated by the. Dlstrlct
Land and Hou51ng Tritunal and apnealable to the ngh Court of Tanzania
Land Division. H-wever, Hr. Snayo 1n hls regolnder subm1>$10n contendf
and I quite agree that the factual matters of tbe su1t at the lower
court are to be dealt and’ decrded by the ‘daid court when the suit is

heard, Indeed,(ln ny con51dered v1ew, 1t is open to the Applicant
to take up the issue of- Jurlsdlctlon at the lower court for deter-

mination, but as‘it stands a* tae "oment the orders passed by the L

st

law.: court are merely 11ter11 orders and in view of.Act .No. 25 of '

2002, the same canict be subect of revision unless they had the

effect of finailé‘aeﬁerminidﬁ the suit in the iower,eourt, which,is
not the case. here gudglng from the wording of the comnlalned orders

of the sald court.

. -

P

Mr. Ng maryo had referred thls court to Artiele 108 (2) of the.

Katiba ya Jamhur1 ya Auunpano wa Tan7an1a 1977. However, in his ’

reaolnder subm1531oq, Mre Shayo contended rlghtly in my view that

o<t

Mra Ng maryo had falled to demonstrate wne*her this court could
. "'!34

use the Sald prov151on of law to canvas this matter in thls gourt,.
Can this court Use the Con:titution torevise the interim orders
- . ’

passed by the lower court? The answer is no in view of Act No,

25 of 2002,mentioﬂed abové., As I‘have.stated the said Act' provides

—va’

elearly that no applicatioh torevise preliminary or interlocutory

¢ .

00300/22
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dec1s1on or orders of the eourt unless such declSlons ort orders Lk

have the effect of flnally determlnlng'tﬁe su;t, whlch 18 not the

DO Lt R

. LR
VR e -

position in the present matters .7 U Ez;\q.:s% L?E;‘i‘;

. P e i
$ .=y Leer o g4s

Was the direction of Judge annqrﬁe to open ‘a flle and styiev‘
it Misc, Civil QeV1s10n No. 2 of 2005 faulty? Prdf. ‘sanwa and“ d
Mry Shayo in their sume531onhave antended*that as'the'keourt was&fu
not properly moved'anafsinbe r.'ﬁe narvo only 1n+ended the Judge
Incharge to act adn nlstatlvely, the opeanT “of the flle and stylxng

it Mise.Civil Rewision Mo 2 of 2005 was 1ﬂp*oper ‘so the same shou}d

be struck out. Hr. Nz‘maryo 1n4hls subm1881on‘qcntended that the !

P

Judge Inchafgé under Section 2 (1) efufhe”Juﬁic;tu?e and Application
of Laws Ordinance has powers in thefmanner he had cited and that he
gould move administatively-to'judieiaily;wiﬁhout breaking any»prOstj
of lawes In my'coﬁé{aered view. there-is nothing wrong in opening @&
file styling it M‘i_s-c.,Civnil: Revision No. 2 of;.“eoo5. "i}i"‘prac'ti'se--'-
whether a court préeeed§j§éérg§£3!or bygan_applicetion Bv an aggrie-
ved or interested garty,:a file must always be opeﬁea.ko place all
the neeessary docunents and record all arﬁuments or subm1551ons oT
the parties or the proceedings of tn% court. It 1s not the file or"
the title it has been givep_that vitiates it, it is the decisign of

the court that shall declare or vitiate the competeney of the matter,

subject of ;the said file,’ The Court of Appeal in ﬁahé;i Bottlers ,

ease (supra) held.tnat 1t was acting suo motu o fhe basls of 1nfor-
mation it had reczived from Simare-and S elvo dvocates‘ 'In.the Sald
matter a file was opened and styled Civil Revision NQ. 1 of 1999 by

the Court of Appeal. In the said revisicn, the' Court of Appeal rIVIG

the proceedings and the orders of the High Court suo motu’ but 1t

invited, the advocates of. hoth parties to address it before making it:

-

determination,.
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Was the Judge In eharge duty bound to eall upon Mr. Ng'maryo

to make a formal epplication in pursuancse of hls letter dated 3§d

Aarch 20059 Prof, usanoa had c;ted hls Swm example ;n 2 letter )

dated 31st March, 2003 from the Dlstrict Réglstrar of thls caurﬁ

where the then Judge In charge dlrected Hisi to 1nst1tute a formal

appllcatlon for review in pursuance of his letter he had written on
behalf of his client, In my c0151dered view such drrectlon 1s mgrely
administrative and is not based on any prov181on of law.v Indeed, it

may be good and sound practlse denondln* on the 01rcumstanCes of each

ease, To seasoned advocates such as Prof. Msanga, Mr, shayo and-Mr.

Ng'maryo it may serve as a remlnder to them that they were requlred

to aot in ‘sueh manner in discharglng thelr dutles to thelr q}lents in’

4"‘ .;

suoh easés, Howevel, since it is not a, 1ega1 duty on the .Judge

Lol

iniqharge to do so, the failuré.on.hisapaft“tto act in such a manner
& e 2

or to give such dlrectlon to an advocate does not offend the alleged

L e

practise or anythlng. Any Seasoned advocate such as qr. Ng'maryo has

a duty or is obliged or expected on hlS Qwrl w1thout any dlreetlon

._,_, ‘e .r . cart Mol

fyom the Judge In charge to be aale-to .move thn court properly,

{. 1.

Was the invitation to the :;a?gvécé’téé of both parties to address
the eourt or assist it irprcper in the circumstances of this mattep?

Prof, Msanga in h1s oubmlssiou contended that it cannot be held that-
were - ’ .
they here to as51st this ‘court to arrlve at a d90151on as alleged by
) NG
Mr. Ngfmaryo beoause in h1s view partles are not called to ass;st . w

the court when the s~ine is acting §}o matu and'ﬂhat taey eannot be_

-—— e

said to assist this court to arrive at a de0131on when the prov1s1ons
of law mov1ng the court are“unknown. L In-my. c0151dered v1ew, it wage®

o

not wrong for this cohrt'to invite.learned COunSel for eachwparty:to,:

come and address the court in respect of the létteF-By Mr.mﬁé!haryo,

. PIOUET. | 28
qng . . -
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It is w1th1n the, dlscretlon of the,court to ‘do so whether 1t is

M - -
R {_.“-1-, e
\-....4':*:’;‘ et ™

aef;ng suo motu er an appllcatlon filed: 'y one of the parfies,.

’ Sectlon 66 df the &dvocateé Qrdlnance Cap¢341 provides as follows
7 dnd 1 quote'-». - ‘-;zq vf;§73 .} aE oyl T
" 66, Amy- person &uly admltted as-an advocate Shall T ;

3

be an Offlcef of the ngh Court and shall be

Sub jeet: to the Jurlsdlctlon thereof .

P . ‘...

Advocates as pfficers of this courthave a nobl® duty to aid the court

= in due administration of justice regandlees-whether the eourt ip~ "~

~ o
<

particular matter or ease has been~;roperly’moved ér note In -

Fahar1 Bettlers' case (supra) the Court ofsAppeal aeted suo motu.

S F IR

on 1nformatlon from Slnare and Shiyo Advoeates, it invited the
Advocates of all the Partles tn address it before determlnlng the

revlslon‘ Therefore, I flnd and hold that it was proper and perfect

PR .

' iﬁLthié\matter;to iavite the learned advocates to address and assist

.-
N T

“this eourt in due administration of -justice in their eapacity as*the

offieers of this Court;

el s
[P

In the final rosult. from fhe-afdfesaid aﬂalfsis of the provisio:
of law and decided cases 1n relatlon to prellmnnary ar interlecutory:

orders, the present matter ‘has no 167a1 legs to ‘stand on and thlS

to
court cannot make the xntervnntlan on qalied _upon~by Marg Na’ﬁhryo in

‘his 1etter. The legal prov151ons that have been. referred to in this

matter de;not allow revision of interim orders passed by the lower

eoﬁrt by'this gourt, In actual fact, the door for revision of interi

. ‘ . . b c
ordess is herfectly %losed by het Nog 25 of. 2002-across the board

- unless Sucﬁvinterlm orders. have .the effeet of finally determlnlng the

g

“suit which as we have ‘seen is not the .ase in our.present matter.
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However, at the commencement of tiis matter, I had p;inted out
some four issues that I had intended the advocates of both parties
to address this court. In my considered view the first two of ;he
said issues still need to be addressed at in this matter in the

interest of justice namely;

(1) Whether the dispute in the lower court is or is not

a housing/land matter?

(2) Whether the trial court has or has no jurisdiction

in terms of Section 167 (1) of the Land Act, 1999

and Section & (1) of the Land Disputes Courts Act,

No. 2 of 2002.

- AESE TR

Therefore, in exercise of the powers of this court vested under

Section 44 (1) of the Magistrates' Courts Act, 1984, in the interest )
of justice, I~direct the trial court under another magistrate immediately
on return and receipt of its files from this court in respect of this
matter to forthwith or at once call upon the advocates of the parties

to address

it on the above two issues and make necessary determination according
'

to law,
Having held that no intervention on can be made by this court in
respect of the interim orders passed by the lower eourt and subject
to the direction this court has given to the trial court as above
stated, this Misc,Civil Revision No, 2 of 2005 opened at the instance
of this court is here»y struck out, ®ach party to bear its own costs.
It is so ordered.
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F. A. R. JUNDU,

JUDGIE,
12/5/2005
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