IN THE HIGH COURE OF TANZANIA
AT TABOR.

MISC. CIVIL JAPZLICATION MNo. 17 OF 2005

(Arising from PC, Civil Appeal No«1/2005
of Tabora High Court of Tanzania,
Tabora Registry).

M‘LDUIIU S/O K[]IJWA Q0 00 000 C 90008 0O IQJIEICA.W
Versuse.
NKINGA S/o SENI ®® 0 ® 0000 Q860 0CS®OCO R-YE‘ISPONDENT

RULING

215% juiy, 07 & 9B August, o7.

KIHIO, J,

The applicant, Maduhu s/o Kulwa filed this applicetion
against the respondent, Nkinga s/o Seni applyinz that
PC. appeal No.m1 of 2005 dismis - »d on 23/8/2005 for non
appearance of the applicant b.. restored back tc the register
and heard inter parties.

The applicant's Chamber Summons is brought under
rule 17 of the Civil Procedure (4ppeals in Proceedings
originating in Primary Courts) Rules, 1963 and is supported
by the affidavit of the applicant, Maduhu s/o Kulwa.
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He (applicant) deposed at paragraph 3 of his affidavit
that on 20/3/2005 he felt seriously. sick and was taken
to a witchdoctor, one John of Malaswa villagZe where he got
treatment for four days when unconscious and on getting
minimum relief on 31.8,2005 :2 travelled to Tebora where

he was informed that his appeal had been struck out.

The respondent strongly opvosed ths application.

The perties ore unrepresented.

The applicant suomitted that he {ziled to onter
appearance in court on 23.8.2005 because he was sick and
that when he appeared at the court registry on another Jate
tQ meke a follow up on his appeal he wac informed that his
appeal had been dismissed. He further suomitted Tthat he
was alone and so he had no person to send to court for

purposes of notifying thc court that he was sick,

The respondent submittel Tthat the applicant was not
sick as alleged. He further submitted that the applicant
is having three sisbters and he would send one of his

sisters to notify the court that he was sicke.

(apolicant)
In reply, hezgubmitted that his sisters =re married,

Rule 17 of The Civil Procedure (Appeals in Proceedings
Originating in Primary Courts) Rules, 1963 - Government

Notice Noo.312 published on 29/5/64 providess

- "Where an appeal has been dismissed under rule

1% (2) in defaul’d of appearance by vhe appellant,




he or his agent may apply to the appellate
court for the re - admission of the appeal,
and if the court is satisfizd that he was
prevented by any sufficient cesuse from
appearing ejither personally or by agent
when the appeal was called on for hearing
i it may re - admit the appeal on such
terms as to costs or otherwise as it

thinks fit."

Under rule 17 of Bhe Civil Procedure (Appeals in
Proceedings Originating in Primary Courts) Rules, 1963
the court has discretion to re - admit an appeal dismissed
under rule 13 (2) in default of appearance by She appellant
if it will be satisfied that there was sufficient cause
which prevented the appellant from appearing personally

or by agent when the appeal was called on for hearing,

In the present application, I am satisfied thot the
applicant has shown sufficient c-use which prevented him

from appearing when ¥the apveal was called for hearing.

‘'herefore, the applicant's applicavion succeeds and

it is granted.

The applicant's apoezl is re - admitted. The

applicant should bz2ar the respondent's costs for 23/3/2005.

Ordered accordinglye.
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URT:~ Ruling pronounced in the presence of the partiese.
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