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The appel lant ,  Mart in Sebas t ian Nyoni  @  Fi f ty  was among  the f ive  

persons wh o  were charged in the District Court  o f  Ar u s h a  wi th l ive  

counts  o f  a rmed robbery .  Whi l e  all his col leagues were acqui t ted on all 

the counts,  the appel lant,  was found gui l ty  on all o f  them,  convicted and  

sentenced to a t w e n t y  f ive (25) y e a rs ’ impr isonment  term.  The appeal  is 

against  conv ic t ion  and sentence.  Me is appear ing in person whi le the  

Republ ic  is being represented by Mr. Zakar ia ,  learned s ta te  a t t o r n e y  who  

decl ined to support  convict  ions, hence I lie sentence which was imposed on 

account  o f  insuf f iciency o f  evidence to sustain t he said convict ions.



The appel lant ' s  m e m o r a nd u m  of appeal  has raised three grounds  which  

converge on one broad point I hat he was not proper l y  identi f ied as hav ing  

been the culpri t  behind tin* charged crimes,  consequent l y  that  the  

prosecut ion did not p rove  the case against him beyond reasonable  doubt .  

Il is oral  submission in court  focused on nothing else but this point.  Tie 

concluded therefore,  t ha t  the to ta l i t y  of the prosecut ion evidence was  not 

cogent ,  a v i ew shared by the learned state  a t t o r n e y  Mr.  Xakar ia .  I hasten  

to say  that I agree wi th them.

The s t rength o f  this appeal  depends on whe t he r  or not the ev idence of 

ident i f icat ion in that  regard was water  t ight.  Should it be found that  the  

appel lant  was  not proper l y  ident i f icat ion,  I have  no doubt  that  it w ill fall,  

the reason being that  he was convicted solely on the ev ideuce o f  P W 4  

who purpor ted that  he identi f ied him.

As  was observed by the Court  of Appea l  in t he case of Wazi r i  s/o A ma n i  v. 

Republic ( 1 9 8 0 )  T.L.R.  250 ,  evidence o f  visual  ident i f icat ion is of the 

weakest  kind and most unrel iable.  In v iew of this,  that  cour t  s tated in 

the last  pa r agr aph  of page 251 tl iat:-

“ ... no court  should act on evidence o f  visual  ident i f icat ion  

unless al l  possibil it ies o f  mis taken ident i ty  are e l iminated and  

the court  is ful ly satisf ied that  the evidence before it is 

abso l u t e l y  wat er  l i gh t . ’'’

The  ab ov e  c o u r t ’s express ion was based on the cases of R. v. Eria Sebwalo  

( 1 9 6 0 )  E.A.  174 ,  Le jor  Teper  v.  The Queen (T952)  E.A.  4 8 0 ,  Alx la l l a  Bin



We ml o  and A n o t h e r  v. R (1953) 20 E. A.  C. A.  166, K. v. Kabigo \va 

Nangimgii  (1948) 23 K.  L. I?, and Mugo v. R. (1966) K. A.  124 (K).

In our  instant,  case,  the charged cr ime was  al legedly commit  led at night,  

which means  the condi t ion o f  ident i f icat ion was  unf a voura b l e .  As  

proper l y  submi t t ed  by  both the appel lant  and the learned s ta te  a t t o r ne y  

Mr. Zakar ia ,  of  all the prosecut ion witnesses only  P W 4  claimed that  he 

managed to ident i fy  the appel lant  on account t ha t  he bat t l ed  wi th  him 

for about  45  minutes .  The other  witnesses.  P W I  A y u b u  s/o Kihiki  and  

P W 3  Grace  d/o Chr i s topher  Ki tundu told tin1 trial  court that  they  did not 

ident i fy a n y  o f  t he culpr i ts ,  including the a p p e l l a n t . I share' t he views ol 

the learned s ta te  a t t o r n e y  iYlr. Zakar ia  that  the evidence o f  P W l  on the  

point was  insufficient because he did not  know him before nor  did he offer  

a n y  descr ipt ion o f  the appel lant .  Relying on the case of W a l t e r  Domini  

@  Omondi  & Ti i inaini  s/o Luther  v. Republ ic,  Cr iminal  Appeal  No. 1 5  of  

2 0 05 ,  CAT,  A r u s h a  Regist ry  (unreported) ,  Mr. Zakar ia  submi t ted  that  

al though P W 4  said there was  light at the scene of cr ime,  that  assert ion 

was inadequate  because he did not explain the source of the al leged l ight.  

That  is indeed the case. This  fact stabi l izes the view that  the condi t ion of  

ident i f icat ion was  not favourable .

As to what  m a y  amount  to a favourabl e  ident i f icat ion,  the Court  of 

Appea l  said it all in the a l ready  cited case of  Wazi r i  Ainani  when it 

stated: -

44A l t h o u g h  no hard and fast rules can be laid down as to the

m an n er  a t rial  judge should de termine  quest ions of disputed



ident i ty ,  it seems el ear  lo us that, he could not he said to have  

proper l y  resolved the issue unless there is shown on the 

record a careful  and considered analys i s  o f  all the 

sur roundi ng  c i rcumstances  of  the cr ime being tried. We  

would  for example ,  expect  to find on record <piestions such as 

the fol lowing posed and resolved hy  him: the t ime the witness  

had the accused under  observa t ion;  the dis tance at which he 

observed him;  the condi t ions in which such observa t ion  

occurred;  for instance,  whet her  it was  d a y  or night t ime,  

w he t h e r  there was good or poor l ighting at the scene;  and 

f ur the r  wh e t h e r  the witness knew or had seen the accused 

before or  not.  These mat te rs  are but a lew ... to which the  

t r ial  judge should direct his mind before coming to one 

def ini te conclusion on the issue of i d e n t i t y . '

It  wil l  be apprecia ted t ha t  the trial  court magis t ra te  in the present case 

did not vou ch  such facts as a result of which he cannot  be said he 

el iminated the  danger  o f  mis taken ident i ty .  It is on this  basis that  1 said 

right from the beginning that  1 share their  v iew t ha t  the issue of ident i ty  

was not proper l y  resolved.  In the ci rcumstances,  this ground has meri ts  

and succeeds.

Before I m a y  conclude,  I have* one observa t ion to make  regarding the  

sentence which was  imposed by the trial  court .  As I said at  the 

beginning,  the appel lant  was  convicted on all the 5 counts  wi th which he



was laced.  W h e n  it came to sentencing however ,  that  court  said that ,  I 

(juot e:-

’T h e  .V'1 Accused Mar l in s/o Sebast ian Nvoni  (ci)y Ki l ty is 

hereby  sentenced to serve imprisonment  term of  t w e n t y  f ive  

(25) y e a rs . ”

This sentence did not refer to a n y  specific count ,  nor  can it be said it 

ref lected on all the counts.  I cannot  avoid  sav ing that  in the 

ci rcumstances  of t his case it was omnibus.

The cases of Bur ton IV1 wakipesi lc v. Republ ic ( 1 9 6 5 )  E.A.  1 0 7  and 

Nall ianacl  Nkul ikiye v. Republ ic ( 1 9 8 2 )  T.L.R.  129 prov ide  vi ta l  guidance  

regarding omni bus  sentences.  In the la t ter  case of Nathanael  Nkul ikiye,  

the court passed a single sentence among I lie 8 counts  which were  

charged.  Re ly ing on the former  case of  Bur ton Mwakipesi le,  that  court  

said t l iat : -

“Tl ie second quest ion is the omnibus  sentence imposed on

counts  I to 8. The  general  principle1 is that  an omnibus

sentence is unlawful  when it is unrelated to each convict ion  

on each count .  In other  words  for each conv ic t ion there must  

be imposed a separate  sent ence . . . ”

In view o f  the above ,  the trial  court magis t ra te  was  d u l y  bound,  or ought

to have  passed a sentence in each of  the counts  on which it convicted him.

However ,  this was  not a fu ndamenta l  i r regular i ty .  In a fit case, I would  

h ave  resorted to the provis ions  of  section 388  of the Cr iminal  Procedure  

Act Cap .20 o f  the Revised Edition:  200 2  and cured it by  passing the



appropr ia te  sen I cnees in each count.  However ,  in v i ew o f  wha l  I have  

said in this judgment  as a whole,  I find that  there is no need to do so and  

I refrain.

Wi l l i  all that  said,  and lor reasons I have  endea voured  to give in this  

j u d g me n t ,  I al low the appeal ,  quash the convict ions  and set aside the 

sentence which was  awarded.  It is hereby ordered that  the appel lant  be 

released from jail fo r thwi th  unless he is being otherwise  cont inua l l y  held 

for some other  lawful  cause.

<Sg«l)

[Ylmilla, B. i\l.

Judge  

22.  7. 2 00 8

3 0 th J u l y .  2 0 0 8

Coranti  B. JV1. K. Mmil la.  J .

For  the A p pe l l an t : Absent .

For  the Respondent :  Ms. INchalla, S t a t e  A t t or ne v .

B/c: S. M.



Court:  J u d g m e n t  del ivered this HO'1' d a y  o f . J u l y ,  2 0 08  in t lie presence of 

Ms. JNchalla for the Republ ic  hut in the absence o f  t he appel lant .

AT A R U S H A

(Sg<l)

Mmilla, B.iM.

J udge 

30/7/2008

RMM/jn.


