
IN THE HIGH COURT OF TANZANIA 
AT ARUSHA 

CRIMINAL APPEAL NO, 190 OF 2 0 0 7 
SALEHE OMARY ..................................  APPELLANT

- Versus -

THE REPUBLIC ... ... .,. ...... RESPONDENT

(Appeal from the decision of the District Court o f Babati)

(U. S. SWALLO -  RM))

Dated the 5 th day of June, 2 0 0 7  
In

Criminal Case No. 4 4 8  of 2 0 0 6  

6th & 201'1 August- 20011

JUDGMENT OF THE COURT 

Before; B. M. JMmilla, J.:

T h e  appe l lan t  in I his case one S a le h c  s/o O m a r v  was  charged  w i l h  and 

e o n v ic le d  ol r o h h e r y  w i l h  \ lolcnce. l i e  was  sen lcnced  lo serve  a l.enn ol 

I i 1l.een ( I r>) y e a r s 1 im p r i s o n m e n t .  l i e  (ell aggr ieved ,  hence  I his appea l  

w h ich  is against c o n v i c t io n  and sentence.

On 19.11.2006 around I9..‘>0hrs. which was already dark in I he nighl, 

V W I INo.I).HI I.) I )el eel i ve ( '.oust a hie, J  ohn was allegedly attacked hy five 

handils at INgarenaro area in IJahal.i Township on his way home from 

Aldergale. 11 was alleged that his assailants hil him wilh a hush knife 

and managed lo gel control ol him, .->ea relied him and rohhed Irom his 

person a mohih' phone malu' [Nokia wilh serial iNo.ll 10 valued al shs.



T h e  a p p e l l a n t ' s  m e m o r a n d u  m of appea l  has raised l l i ree  g rounds  w h ic h  

c o m m o n l y  al lege  I \v<> I hings; f i rs t l y  lh a l  I lie p rosecut ion  si<le di<l nol 

p rove  the  case against h im  hevond  rcasunah ie  d o u b t ,  an<l se co n d ly ,  l h a l  

ihe  I r ial eour't did nol g a v e  dese rv ing  weight lo I he defence he gave .  "The 

a p p e l l a n t  is a p p e a r in g  in person wh i le  the R e p u b l i c  is being re. j) resen ted 

by  M r .  T o sh a ,  learned slate, a t t o r n e y  w ho  dec l ined to support  c o n v i c t io n  

, and sen I ence on account  that he shares appe l lan t  \s v iew  that the,case was  

not p ro ven  against h im  h e vo nd  reasonable  doubt .

H a v i n g  ca re luM v  gone th ro u g h  tin* proceed ings am i  judgm ent  ol the. tr ia l  

con rt, t he a p pel la n I s m e m o ra  ml u m of a ppea I and I he ora I sii bin issio ns ol 

both  the ap p e l l a n t  and tin* learned s ta le  a t t o rn e v  Mr .  T o sh a ,  th is  court  is 

of the sam e  v i e w  that  I ho con vic l  inn in this regard was  nol wel l  g rounded  

(or reasons about lo be ass igned.

W h i l e  I n o le  l h a l  I here w e i r  co n t ra d ic t io n s  in respect o f the tes t im on ies  

ol I ’ W  I and 1 * W  2 w h o  wore the o n l y  witnesses  ca l led lo t e s t i l y  lor tin*.
J

prosecut ion  in th is  case. I am  <piiek lo say  lh a l  they  were m inor ,  thus  not 

m ate r ia l .  I n o le  one g la r ing  th ing  h o w e ve r ,  t h a t  the, learned tr ia l  

m a g is t ra te  did nol g ive  due  weight, to the ev id ence  o f  I he ap p e l l a n t .  As  

a l r e a d y  po in ted  out ,  the  appe l lan t  said in his e v id ence  l h a l  I he 

co m p la in a n t  w as  in fu r ia te d  fo l low ing  his fa i lu re  to a c c o m p l i s h  the 

a s s ignm en t  In’; w as  g iven  by  h im for w h ic h  he r e p r im a n d e d  h im  by 

s lapp ing  h im  in I he, face,  d e m a n d in g  rot urn o f  shs. I , ()()()/= he had  g iven  

h im as co ns id e ra t io n  lo r  the  ass ignment  lo cal l  lor  h im the w o m a n  w h o m



D a l e :  20,h A u g u s l , 200J5 

C o r a m :  l>. M . K .  M m i l l a ,  J .

F o r the A p p e l l a n I : I ’ rese111.

F o r  the Respondent :  INI i . T e sh a .  S i  a I c A I I orm*\ .

W v :  S.  I\l.

Courl: J u d g m e n t  de l i ve red  I his 2()1 *’ d a y  <>l A u g u s t .  200<» in I In*. presence ol 

Mr .  T e s h a .  learned s l a t e  a t t o rn e y  lor  the I»1m* and I In* appe l lan t  in
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iMmilla,  H.iXl. 

J u d g e

M m i l l a ,  I5.IM.

J u d g e
2(>.K.20(W

I eert.ify I hat this  is a t n i c  c o p y  o f  I he ori gin al .

F. S. K,

d is t ic h ?!
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