IN THE HIGH COURT OF TANZANIA
LABOUR DYVISION
| AT MWANZA .
IN%THE MATTER OF
LABOUR REVISION NO 24 OF 2007
TANZANIA BREWERIES LTD... APPLICANT
. vs,
CHARLES MALABONA...RESPONDENT :
(Original CMA/MZ/FLMC/201/2007)
CONSOLIDATED WITH:
LABOUR RéVISON NO 219/2008
TANZANIA BREWERIES LTD....APPLICANT
| ¥ VS, SR .
HENRY KILAGULA...APPLICANT
!( Or/g//‘ya/ CMA/MZ/576/2007)

; i

CONSOLIDATED RULING

BOTH 30/9/2009 & 22/3[2010

R MﬁRWEYEMAMU 3,

The two 'a'p'plication55 were heard differently but have been
consohdated on the courts own motion for purpose of thiS ruling.

The reason for consohdatlon is that the two'involve the same



appllcant/employer whoy/seeks revision! of the Commission for
Med/a§/0/7 and Arbitration (LMA) award on a variety of grounds of
whlch one IS similar in both appllcatlons After going thnrough the

‘ecord of proceedlngs and consrdenng the partles

_suéolmlssrons in each applrcatlon I found that the decrsron on that

one\: ss‘ue would be the same and that the sald decrsron ls
§

suffrcrent to dlspose of the appllcatlons making it unnecessary to

decrde thef'rest of the ground\s
: l

1

l

To put the issue in each applrcatlon in a proper context, T will

glve&p_ertlnent facts. of each, beglnnlng with Revision 24/2007. In

that application, the respondent S employment was terminated on
.

3/7/2007 by the applicant. On 22/7/2007 the applicant appealed
that decrsron to the CMA The basis, of complaint was that his

" f 'lon was in accordance with procedures of the repealed
laws \r On 4/12/2007 the CMA dellvered its decrslon and award

Tit Regh gt
sub]ect sr‘rs‘latter of the present appllcatlon One of the grounds for

~ "4, That the arbitrator is blased as he was the one who chaired the

" “mediation proceedings and iwhen it collapsed he assumed the role of
‘ .Arbltrator'_” P “" \

nter affrdavrt the respondent deponed that:

FETR T e

ﬂ;}n ;_the  count




“5 As regards paragraph 4 of thj/a/fﬁdavit [ swear and state that the award

~pronounced Was proper on acfounts that the mediation and arbitration

proceedmgs can be combined and presided over by a single person”

haye checked the CMA record. Both mediation and

'ratlorw were conducted by one person and there is no

mdlcat|0h of appointment to act in that capacity, or to show that
theépartues were given a choice in the matter of the mediator
proceeding to arbitrate the|dispute:

i
1}

I..'
practlce known as Comb/ned Mediation and Arbitration Med/Arb),

has |ts own procedures prescrrbed under Rule 18 of the Labour

]nst/tutlons (Med/at/on and Arbitration) Ru/es GN | 64/2007

Where Med/Arb IS adopted the record is supposed to mdrcate that

I

case It s worth a mentlon that the Med/Arb System is not without

ge'\pghcatlon problems somle were pomted to by Mandia J., as he
IR TN : ;

At
uwas ¥%II'\ the case BIDCO OIL SOAP Vs. ABDU SAID AND 3 OTHERS,

/on 11/2008 The Hon Judges dlscussmn on that issue will

D-T'

‘ eturned to- later on m this rulmg For now, it sufhces to state

3



& |
?thatLI find the*submrssron byithe/applicant that, the CMA did not

parate medratron and arbrtratrgn proceedings to be correct.

W |
b :

_ srespondent/emoloyee to the CMA on 5/12/2007
on of his employment by the employer on
;5[_1 ¥/2007 Therespondents\found the termination procedurany

and Substantlvely unfair and sought an order of reinstatement.

In thie lmpugned award the CMA found termrnatron both

i3 I [ %
bt i “4( v). The Commission did rot separate mediation and arbitration and failed i

to /ssue a: certificate for fa//ure of mediation as reqwred which vitiates

#"tAgarn 1 checked the record of proceedings in question and it
;-rndrca'%es the followrng On 5/2/2007 a rulrng was delivered

"



Lo/
mme.drator Thereafter Proceedlngs of /6/2008 indicate to have

been before arbitrator Hon Sheila, but the order at the end

rndlcates that the matter was for medratlon That order reads and
uote " Med/

on /mesh/nd/kana chini ya k/fungu 88( 6, ) hata baada ya kuongea nac
\

taenQe/eanna‘Arb/trat/on«-naamuru ke5/ hii iendefee ku5/k///zwa kwa muda na

&maha// u//opaﬁgwa chini ya k/fungu Na 88 (4 ) (a) (5) cha Sheria ya a_z/ra

i
- Thereafter arbltratlon proceeded on 12/6/2008 before that

same person who was the medrator of the substantrve dispute.

;There s no rndrcatlon of apporntment to act in that capacrt\/ or to

‘show that the parties were given a choice in the matter of the

.»i

,medlator proceedrng to ar.brtrate the dispute. In this case too, [

flnd the submrssron by the abbhcant that the CMA did not
|

Separate medratron and arbrtratron Proceedrnds to be correct

.

: " The rss‘ue in questlon in both aobhcat\ons namely whether a
=N

medrator can proceed to arbrtrate a dispute after mediation fails

3 Wrthout a specn‘lc apporntment or the partres berng given a choice

@" ) r

- rn the matter has been SUbJECt of many revision applications. The

.
rev1ewable

stand taken; by thrs court is that where a| medlator proceeds with
R

ww“- "f‘l & \l' . p;:
arbrtratlon of’ a dlspute W|thout appointment or glvmg choice to the parties

"'f

m the matter, subsequent proceedmgs will be found to be wregular and

i

(o1}



0 rdlSCUSS development of that rinciple [ find it time

| |

"Based on the above, the app//cant prays for a d@C/S/O/? on the factual and legal

m!‘

iS5te of “whether there was a fresh appointment 'r’or the mediator to act as

ag 'trator ln‘ the same prqceedlngs” (At the hearing, the apolicant was

T'.\

represen d by Mr. Yusuf Advocate while! the respondent appeared in person.
|
Substant/at/ng the issue, Mr. Yusuf submitted that the law, Section 88(2) (a) of

the Emp/oyment and Labour‘/?e/at/ons Act, 6/2004 (the Act); reqU/res that an

wr By

arb/trator has to be appomred that such appomtmenr has to be on record and a

cert/f“ cate to that effect issued otherW/se the arb/trator has no powers to act and

*proceed/ngs conducted W/thour such appomtment are v01d As author/ty for such

proposmon Counse! referred me court to its decision by Mandia J., as he then
was, in GM Mufindi Paper M/lls Vs, Masoya Magoti, Revision 7/2007

f&
I

In his counter affigavit, the re:pondenr contrad/cted the applicant and required
str/ct proof of the allegation end subm/t*ed at the hearing that; “regarding the
lssue of medlator/arb\trator my response is as per my counter affidavit. I believe

bitrator recorded what transplred” [
B |

e

I hav'e checked the CMA recom’ It reveals that the dispute was before Mr Katindi

ﬁ a

as med/aror on 27/8/2007 1W/7en an order was made to the effect that;

, e

“Medlatlon has failed. Both partles have agreed the dispute be referred for
“__:,’arbltratron" The next'date W(as 17/9/2007 when the dispute came before MR.

Kat/nd/ as arbitrator, but arb/rrat/on Was adjourned by consent of the parties to
6




\
1
H

gnother date. Ultimately, anb/trat/on was conducted by thésame person arid an
ua’"w*‘é'ré’ /ssued by him on 6/1 0/2008. On those rac

it is clear the issue of
appomtment of the arb/trator was not on record as submitted by counsel for the

,t,;._app//cant and contradicted b ,( the respondent.

é[ have nad opportunity to r ad the C/ted decision of Masoya Magoti which is

persuaS/ve My understand/ng of the no/d/ng of that case /s that the Hon. Judge

d/e;icussed the /mport of sect/i)n 88 (2) (a) (b) and (c) of tne Act 'which provide
Wrthat Where mediation fails: -

'i
1, Tne mediator must /ssue a certificate as spelled out in Rule 16(1) of the

Labour_Institutions (Mediation _and_Arbitration) rules GN 64/2007(the
Ru/es) then the Comm/.ssmn(CMA ), thereafter,

2 The CMA must appO/nt\an arb/trator to decide the dispute, and it must,

3. determine the time date and p/ac of arbitration proceed/ngs and;

Ay adwse tne part/es to the dispute olf the deta//s stipulated in 2 and 3 above.

The /-/on Judqe underscored two points.\ 5/—‘/rst he explained the role of mediators

under the Act, and the duty \\to issue a'certificate at the end of the process if

mediat/'on fails. Second, he emphasized that where the parties choose

_arb/trat/on the CMA must appomt an arbitrator who must decide the case
‘and issue an award. The \/ssue of procedures . to be fo//owed for such
appomtment however, tWas not discussed; neither did the Hon. Judge speC/f/ca//y'
%'state it as a pnnC/p/e of /aw that without such appointment, the subsequent

‘ i
proceedzngs are void. ‘

! !
Th/S Court must now make a specific fi nding because the issue of appointment of
arb/trators before they conduc{ each part/cu/ar arbitration; and connected with it,

the issue of mediators automgt/cn//y convert/ng into arbitrators after failure ot

r.\med/atlo has been raised as la ground for revision in a number of applications
/ now pend/ng in coqrt




|
|

! H‘.Ii . . | - i { .
Admittedly, a decision of the issugrcauses me great ﬁa*nxzety, why? For

one my decision will /'mpac‘g a number of disputes already filed in this court.

Wh//e under the Act, mediation and arbitration are two distinct runctions;

med/ators are appomted under sect/on 86(3) (a) and arbitrators under section

88(2) (a) and Wh//e it is t/’ue the Act prowdes that the CMA must appoint an
% rblfraton the Act, read together W/th the Rules and the Labour Institutions
! LMédaatlon " and Arbitration) Guidelines, GN 67/2007 however, do not

specvﬂcally provide for the procedure for such appointment.

(.@

J take judicial not/ce of the fact that off/cers of the CMA are appo/nted as both

h
H

med/at ‘r/arb/trator and thelcurrent pracuce has been that after med/at/on fa//s

3

-part/es choose to have the d/spute arb/trated Yet that practice, understandab/y

born out of necessztv is both contrary _to law as stated above, and may
% compromise efficient oggrat/on of system.

| I state that the practice is 1born out of necessity because. I also take judicial
notice of the fact that the CMA suffers from human resource constra/nts Some
i 9702 offices established under section ‘15 (1) (c) of the Labour Insututlons Act,

fa b &*«»u i
' 2004 are manned by onel person act/no as both mediator and arbitrator. This

l

' is a serious challenge. i

. For_one, the resultant préct/ce is contrary to law and the confidentiality

prescr/bed under Ru/e 17 of the M&A rules rema/ns but on paper, That rule

-;prowde that no person .may refer to anythlng sald at mediation
:roc_eedmgs durlng any subsequent proceedmgs, un/ess the parties
i agree /}'7 wr/tlng" The sald provision aims at preserwng the conf' dentiality of

the mediation process- W/7IC/7 is a cornerstone for success of mediation as an

,‘effect/ve avenue for quick reso/ut/on of /abour disputes.



;_TGenelra//};, mediation syste/h best works when parties have ru// trust in
WA‘P‘: f :

iconﬁdent/a//ry of the proce!ed/ngs whichl/ enables them to participate with

frankness Further when t/?e same person acts as mediator and arbitrator as

nhappened in this case, there would be a conflict of roles flikely to lead to

5:./nju5t/ce The adooted Dract/ce therefore inherently. depuves the CMA of a very
ective ¥too/ for fast d/spute resolution,” il

l N

M oo

r:r.l @ od
B iy

Before contlnulng, I wlsh to stress a pornt regarding the role

of medlatlon not dlscussed |n that case. In essence mediation is

also an | portant too| in marntalmnq scund labour relations, It is
R

a 1‘“stage albelt a formal one above negotratrons/consultatlons

where the partres settle dlsputes between each other amicably-
whlch.

leavesw thelr wor%mg relatronshrp unscarred Under

'l sL \ -r

Med;atlon is made compulsory under the Act in: order to -
achleve'a polrcy ob]ectrve\of promotmg the spirit of amrcable
settlement of mdustrral conﬂlcts vital for economic efficiency and
productrvrty Under the Acf; mediation has added advantage in

that it is! conducted with ald of a neutral but qualrﬂed person in

| laoour laws and practrce The oornt stressed is that mediation,

I

o TR RS ) r

-ro\e in marntarnrnq good labour relatrons the

l




f;lmportan.ce of whrch need no furtherxﬁ(scussron In vrevv of that,

A A_,e CMA should be empowered by tl'/e powers that be, in terms of

Lhavrngifladequate resources to enable it achieve the ideal situation

edlatlo‘n:f_and arbltratlon W|ll be carried out -by two

p.ersons in any dlspute That observed I return to the

ex.avmlnlng development of the practlce rule developed in

‘ Of James Blchu.(a'

: m both funct/ons tne k/nd of scenario enwsaged under the combined

med/at/on and arb/trat/on (Med/Arb ) prowsrons A different procedure is

prescr/bed for the Med/Arb r’or which a d/fferent procedure of appointment is
're i ed: as prescr/bed under Rule 18 of the M&A rules. lThat system is itself

n t Wlthout pract/ca/ d/ff/cu/t/est as d/scussed by Mandia J., as he then was, in
MQQQ&:BIDCO case referred to above when he observed that:

“Ru/e 18 of GN 64/2007 provided for combined Mediation and
Arb/trat/on proceed/ngs, but in my view this rule does not

overr/de the prov15/on lof Rule 1 6 with regard to issuing a
certificate. Wnere mediation has fa//ed b R

£
i . Wr “.

, The Commission' has the‘e power under Rule 18 of GN 64/2007

f;to order for comb/ned med/at/on/arb/trat/on proceed/ngs after

Zg/wng due noticé under Rule 18 (2). How this can be done
is a moot point, smc‘e the parent Act i.e the Employment
and Labour Relations Aicr prescribes for the appointment of a
med/ator of a d/spute f/rst under Secr/on 86 (3) (a) and, after
the failure of med/at/on appoint an arbitrator under Section

88 l(Z) (a). Appomt/ng one as both a mediator and arb/trator '
[ 0 .



].ll

ff/na//zmg the med/qt/on Wr/t/ng he certificate and receiving

the appointrment of arbitrator. Since mediation of disputes is

| at the same'time depends on hov%ff/aent the mediator is in

] -mandatory, and arb(z‘rat/on is a/so mandatory, it remains to be

!} seen how the two appomtments can be made at the seme

‘t/me without f/ouf/ng the law. (Emphasis mine)
Be that as it may, until necessafy enab//ng provisions are made and the CMA
%lblpped to effect/ve/y and eff' clently car/y out its important functions by being
‘-ab/e to aSS/gn two different persons to perform the two functions In each case,
e rea//ty on the ground rema/ns as exp/a/ned and the CMA has to adopt a

omprom/se practice which \ is not d/rect’y contra/y to law and does not
preC/p/tate Injustice to either p?arty.

As a/ready observed] curre;rt/y most of its officers are appointed as both

med/ator and arb/trator To aVO/d nullification, the next best proper PfaCf/Ce

* (and record their res,oonses),]l that he/5/7e is the appointed arbitrator. Where the
pames fee/ that the prewous role as t/7e medjator will adversely affect their
/nterest they will state S0, and in case of that eventua//ty, the dispute has to be
arb/trated by someone else, even if that person has to come from a different

i
% area off/ce with attend/ng costs and de/ays In the present f/tuat/on, where a

i g_gmglzlm wzth the above Iprocedure, (that is, q/wnq gart/es a: choice in the

1



chorce in the matter’ I.e. concent .or the mediator to proceed i
arbltratlon by havrng partres injsuch disputes srgn a consent

agreement rn the manner already prescnbed for procedures

7. " Such srgned consent -agreement must be cIearI\/
lndrcated in the record before arbrtratron proceeds.

. l

th -\_.} appornted arbitrators or that partres were given a choice in

5 rnatter and therefore that rn each case the. arbltratorl

|

R

t“ chatlons tthe CMA proceedrngs rncludrng the award and
E ;s'ubsequent orders are hereby quashed The CMA files are to be
| remrtted wrth orders that it conducts the process afresh according

‘ to law For avordance of doubt at the CMA, the two proceedings

18/3/2010

o

l
!
i
|



Date:’ 22/03/2010

___Hon. R.M. Rwe\?(emamu, J.

R
H [

' :"Mbwambo a Lebal Officer for the company.

For Respondent Mutalemwa Advocate for.
C C Josephme Mbasha

COURT Thls matter is commg for Ruling. Ruling in this case has been

corgsohdated with the ruling ini apphcatlon 219/2008.

’OR-DER i Ruhng delivered th|s 22nd March 2010 before parties as above
o R/A Explained.
R.M. Rweyemainu

| JUDGE

522/3/2¢10



