
IN THE HIGH COURT OF TANZANIAI
LABOUR DIVISIONi

i AT MWANZA
4

INjTHE MATTER OF
i

LABOUR REVISION NO 24 OF 2007
i

TANZANIA BREWERIES LTD... APPLICANT
i ’

! VS.i
‘CHARLES MALAt^ON A...RESPONDENT

(Original 'CMA/MZ/FLMC/201/2007)

CONSOLIDATED WITH:
\

LABOUR REVISON NO 219/2008 

TANZANIA BREWERIES LTD. ..APPLICANT 

I I VS. j.'

HENRY KILAGULA..; APPLICANT
I  ' I  '  1(Original CMA/MZ/576/20Q7) 

i 1 •
; ! 1

CONSOLIDATED RULING

■ BOTH 30/9/2009 & 22/3/2010!
■ R.MIRWEYEMAMU. 3:,

The two applications; were heard differently but have been
* , ! '
; consolidated on the court's own motion for purpose of this ruling.

1 1  s i
The reason for consolidation is that the two1 involve the same



applicant/employer, who/y^eeks revision  ̂of the Commission for
1 ' V . . /  •
Mediation and Arbitration (CMA) award on a variety of grounds of
/ - \ i
vyhic'n one is similar in both'applications. After going through the

GM!A ̂ record of proceedings an'd considering the parties
5. . . .  ■ ; I : 1 - ' >
submissions in each application, I found; that the decision’on that

.one11 issue- would be the same, and that the said decision is 
* IV _ , i U

sufficient to dispose of the applications making it unnecessary to

1 decfie the rest of the grounds.
; i.V : !

;v To put the issue in each application in a proper context, I will

give,pertinent .facts of each, beginning with Revision 24/2007. In
\ I

that application, the respondent's employment was terminated on
I : - m- t  • ,

3/7/2007, by the applicant. Ori 22/7/2007, the applicant appealed
I

that decision to the CMA. The basis',of complaint was that his 

:terminaion was in accordance with procedures of the repealed

laws. i'i On 4/12/2007 the CMA delivered its decision and award 

subjecj matter of the present application. One of the grounds'.for

|the reHisioff'application was that:
':ri’

"4. That the arbitrator is biased as he was the one who chaired the 
< ' ■ 1 1 

'mediation proceedings and jwhen it collapsed he assumed the role ofi
Arbitrator:" '



5. As regards paragraph 4jof the/Affidavit I swear and state that the award 

a pronounced was proper oh ac«>unts that the mediation and arbitration
. ■ I

proceedings can be combinec and presided over by a single person"

record. Both mediation and

wereConducted by one person and there is no 

indication o.f appointment to act in that capacity, or to show that 

the parties were given a choice in the matter of the mediator 

proceeding to arbitrate the dispute.’
v: •*, -.s

''' ' 't'- ') 'I

I

• 'yi*
UtfSubmission by counsel for the respondent that both 

iftinctib'ns can be carried on by !one 1 person is true, but that
Yj- - r ■ :

practice known as Combined Mediation and Arbitration mzdikrb),;  ̂ I |

has its own procedures prescribed under Rule 18 o f the Labour
: I. ,$%• . i1 ;
institutions‘̂ ('Mediation and Arbitration) Rules, GN , 64/2007.

:Where Med/Arb is adopted,; the record is supposed to indicate that 
s : J f i#  i i i :-
thd 'tiearing proceeds as such. That was not the position in this

. ; I ' '
case.-,It is worth a mentioip that the Med/Arb system is not without
I : iO’-'." . sI ; i 1

|,ap^c:ation problems, sorrje were pointed to by Mandia ]., as he

> themwasl^in- the*-.case bidco oil soap vs. abdu said and 3 others,
' • 4$; !

Reyision 11/2008. The Hon. Judge's discussion on that issue will

f*b^-rlturned' to-later‘on ini this ruling. For now,-it suffices to state



j thgtll find the-submission bvithe/applicant that, the CMA did not
P ljf?  i 7 ^ ~ |  / '  ,
BBgeparate mediation and arbitration oroceedinas to be correct.j ' : ------ -- j-------- ---------------------

-Kjwas
^ R evision  219/2008 the CMA award sought to be revised
§ ;j|!p i' -  ' I  i - ‘
ssued on 26/9/2008. It was issued pursuant to the complaint 

Lmade/by, the’ .respondent/employee to the CMA on 5/12^2007 

â jair̂ tertnTp i ion of his employment by the 'employer on 

■|:2;5/10/2007. The respondentsjfound the termination procedurally

, and substantively unfair and kought an order of reinstatement.
1 ' | ;

In ;; tne impugned award, the CMA. found termination both

IsuSsta.ntiyely and "procedurally; unfair.; The ground'of complaint

ssfounc^^fe' simiiafcto the one above was put as follows:
1 1 • i  i ‘* \ . . -v . •j :• r* -i : r'c^., |

J. ’ ' | ”4(v). The Commission did not separate mediation and arbitration and failed

X to issue a\ certificate for failure of mediation as required which vitiates 

‘£v >;h1 i  arbitration'proceedings/^ i t ■ I \

-i* . • I. I ,

The {respondent denied the above generally and required strict
.1 '■) * proof of the issue;

’> i ' ’ '
\ ; , i i . i

’^'T'' Again, I checked the record of proceedings in question and it
i I’ ; ,

indicates the following: ,On 3/2/2007, a ruling was delivered 

orahting the respondent's' application for hearing a referral filed 

^ y j|^ .jm ie ?  #B^fulihgVwas j issued I by one Mr.'Samuel as



mediator. ^Thereafter, Proceedings ofy^/6/2008 indicate to have
j i j

been before arbitrator Hon. Sheila, but the order at the end 

indicates that the matter was for mediation. That order reads and
yM,? ' : i |  ! I ,

ftflUOtey Mediation imeshindikapa chini ya. kifungu 88(6) hata baada ya kuongea nac
.'Ajj' ■■ . 4 !

.Atiitotion-^naamuru kesi hii iendelee kusiki/izwa kwa muda na 

wahaii uiiopangwa chini ya kifungu Na 88 (4) (a) (5) cha Sheria ya ajira..."
i i .  j

- i

Thereafter, arbitration proceeded on 12/6/2008 ,before thatIS
a- u‘r

same person who was the mediator of the substantive dispute.
3 ^  - \ .. ;>7.- i | i ' j '

.There is no indication of appointment to act in that capacity or to

show that the parties were given a choice in the matter of the
W '' >| |
mediator proceeding'to arbitrate the dispute. In this case too, I
: f- |

find the submission bv the applicant that the CMA did not
' i . f  ,  I i 1

separate mediation and arbitration proceedings to be correct.

i ■ I ' ’ ? i '

i . J The issue in question in both' applications; namely whether a
j.j :|il> .. !

pediator can proceed to arbitrate a dispute after mediation fails 

without a specific appointment or the parties being given a choice
l  [ ' -•4 -  " ' ■ ! . .  t : . i |  _ !

i .  : p -  ■ . ■ I ' ! 1 ' ■ ^

in the matter has been subject o f many revision applications. The
withstand taken by'this court is that where a 1 mediator proceeds 

arbitration of a dispute without appointment or giving choice to the parties 

in the matter, subsequent proceedings will be found to be irregular and 

Veviewable., I



v ; I ?  '^ cuss ■ development of that,/principle, I find it time 

sajving to quote extensively; from this court's decision in Bulyanhulu
. ... I t

?^;f*nine LTD VSi Jarnes Bichuka. Revision 313/2008. In that case,V ' ;
d i s c u s s i n g  the facts th  ̂court went on to state:

"Based on the above, the applicant prays for a decision on the factual and legal
\ ■ j I | i

issue of; ̂ 'whether there wasi a fresh appointment for the mediator to act as 

ISbjtratprin the same proceedings" , At the hearing/ the applicant was

represented by Mr, Yusuf Advocate whi!e\the respondent appeared in person.
\■ " i

Substantiating the issue, Mr. Yusuf submitted that the law, Section 88(2) (a) o f 

the Employment and Labour^Relations Act 6/2004 (the Act); requires that an
; " ■ 1 1 i '• I':/'.

■arbitrator,has to be appointed; that suctr appointment'has to be on record and a

certificate to that effect issued, otherwise the arbitrator has no powers to act and
' 'B  i . i 1 ‘ ■
[proceedings conducted, without such appointment are void. As authority for such

* ’ i 
proposition, Counsel referred the court to its decision by Mandia J., as he then

Iwas, in GM M ufind i Paper M ills Vs. Masova Maaoti, Revision 7/2007.
i

In his counter  affidavit, the respondent contradicted the applicant and requiredi j
strict proof of, the allegation and submitted at the hearing that; "regarding the

; issue of mediator/arbitrator, my response is as per my'counter affidavit. I believe 
; i • 

t t ^ c b itrator recorded what tijanspired" j' ' '

j - I .

I  have checked the CM A record. I t  reveals that the dispute was before Mr Katindi

• as mediator on 27/8/2007 \when an order was made to the effect that;
■ ■ 1 i

"Mediation has failed. Both parties have agreed the dispute be referred for
• j

^'arbitration". The next\date was 17/9/2007 when the dispute came before MR.
•• i I j 1 | .

, Katindi as arbitrator, but arbitration was adjourned by consent o f the parties toI ' ■(
6



another date. Ultimately, arbitration was conducted'by th&tame person and an 
>.#■>£ j | /  

ward issued by him on 6/10/2008. On those fact/, it  is dear the issue of 
. j i 

appointment o f the arbitrator was not on record as submitted by counsel for the
I

\\applicant and contradicted by the respondent

have had opportunity to read the cited decision of Masoya Magoti which is

persuasive. My understanding o f the holding o f that case is that the Hon. Judge 
. : ' ■» • i . i; i .. <. ■ ■ 

•■/$,lsJr.Hss.e.d the import  ̂ o f 'sectibn 88 (2) (a), (b) and (c) o f thet Act,'which provide

W* that where mediation fails: *
■■ ; i

1. The mediator must issue a certificate as spelled out in Rule 16(1) of the 
Labour Institutions (Mediation and Arbitration) rules GN 64/2007(the 
Rules) then the Commlssion(CMA); thereafter,

I i i
2. The CMA must appoint\an arbitrator to decide the dispute, and it  must;

3. determine the time date and piac<3 o f arbitration proceedings, and;

advise the parties to th]e dispute o f the details stipulated in 2 and 3 above.
i 1

The Hon. ' Judge underscored two points} First he explained the role of mediators 

under the Act, and the duty jto issue a'certificate at the end of the process if  

mediation fails. Second, he emphasized that where the parties choose
V , i

arbitration, the CMA must appoint an arbitrator who must decide the case

and issue an awards The |issue o f procedures * to be followed for such 
l: | '

appointment, however, was not discussed; neither did the Hon. Judge specifically
)t- sv’ j V '  i

''state'it as a principle of laW\ that without such appointment, the subsequent

proceedings are void. j
, !

This court must now make a specific finding because the issue o f appointment of ! 1 i
arbitrators before they conduc\ each particular arbitration; and connected with it, 

the issue of mediators automatically converting into arbitrators after failure of 

^ ( ^ ia t io n ^ s  been raised as j a ground for revision in a number of. applications

- before arid;how pending in court.

7



Admittedly, a decision of the issu^causes me great (anxiety. Why? For

one; my decision will impactf a number'of disputes already filed in this court.

" I . i . . / ;
While 'Under the Act mediation and arbitration are two distinct functions;

'■ ' i I i
mediators are appointed under section 86(3) (a) and arbitrators under section

88(2) (a); 'and whiie\it is true the Act provides that the CMA must appoint an

the Act, read together with the Rules and the Labour Institutions

a, (Mediation and Arbitration") Guidelines, GN 67/2007 however\ do not

specifically provide for the procedure for such appointment.
':k. : ,
" L take judicial notice o f the'fact that officers o f the CMA are appointed as both 

^'mediator/arbitrator ahd the\current practice has been that after mediation fails
I J t I . ! ■ r  ̂ !

m  and a certificate is issuedoften the same person proceedswith arbitration if  the
v p - r .  ■ ■ ■ .j. ; | . . j | r 1 .

'^■'parties'choose to have the dispute arbitrated. Yet that practice, understandably
’ if. - '  • . r ; I

: : born out o f necessity is both contrary to taw as stated above, and mav 

%•*, compromise efficient operation of system.
;• VrT : i I

I  state 'that the practice is \born out of necessity because: I  also take judicial 

notice o f the fact that the CMA suffers from human resource constraints. Some 

|y,gjrea offices established under section -15 (1) (c) of'the Labour Institutions Act, 

l l w/2QQ j ^ are manned by one\ person acting as both mediator and arbitrator. This
v ! i

•^"t/5 a serious challenge. |

For one, the resultant practice is contrary to law and the confidentiality

, prescribed under Rule 17 of the M&A rules remains but on paper. That rule
■ *• j I i i • 1

ffi,"provide] that;"no person may refer to anything said at mediation

^^proceedings) during any subsequent proceedings, unless the parties

t^i tsgree in'writing". The said provision aims at preserving the confidentiality of

- r- the mediation process- which is a cornerstone for success of mediation as an
■VVjjj : j j

effective avenue for quick resolution of labour disputes.



i y * ' f

.Generally, mediation syste/\i best works when parties have full trust in
| /

t£Pn ventydlity o f the, proceedings whictyenables them to participate with 

frankness. Further when the same person acts as mediator and arbitrator as 

happened in this case, ther̂ e would be a conflict o f roles likely to lead to 

' injustice.^ The adopted practice therefore inherently deprives the CMA o f a very 

keffective^tool for fast dispute R e s o l u t i o n * ’ •

Before continuing, I wish to stress a point regarding the role
.' ’ . . .,,;j ' I

of mediation not discussed I in that case. In essence mediation is
| ; --------------------------------------------------------------------------------------------------------------------------------

also an important tool in maintaining sound labour relations. It isf .--------1' — •*'---------------------------------------------
' I  ’ I

a fstage, i albeit a formal one above negotiations/consultations
i  ■: I ; ‘ ■ I ! ’

.vvheretthfe ̂ parties settle disputes between each other amicably- 

which., leaves their working relationship unscarred. Under
. , I 1 .

[mediation, 'the voluntary/amicable aspect of dispute resolution is
; > ;i r I

•maintained, only it is achieved with aid of a neutral third party.

,,,jylediation. is made compulsory under ;the Act ini order to

^achieve a,'policy obie’ctive lof promoting the spirit of amicable

settlement of industrial conflicts, vital for economic efficiency and 
I 1 !

productivity. Under the Ac| mediation has added advantage in

that it is'conducted with aici of a neutral but qualified person in
.. - i ■ ! ' '

.labour laws and practice. The point stressed is that mediation,

;apart- frorr^enabiina quicK -settlement of labour disputes, plays



l y P j r i^ C1 ne,ec* no further discussion. In view of that,
jlu? CMA should be empowered by the powers that be, in terms of 

‘'having’adequate resources to enable it achieve the ideal situation
f  - . 1 1 %  ,  1

iV vneC^ b^ ^ on  and arbittjation will be carried out-by two
p .P& ,s ,,,. ,

^ i f f « p e r s o ns in any dispute. That observed, I return to the 

;task of-examining development of the practice Irule developed in
p y t  ' ■ ii 1 : ; ... , I . ='4 ; .
the Case' ofi James Bichukal

■■ ■ . )  • ■

-r ; •
"Granted, there are disputes where from their very nature, the same person may
i ’;. r m - ' !
perform both functions-the kind of scenario envisaged under the combined 

mediation and arbitration (Med/Arb) provisions. A different procedure is 

prescribed for the Med/Arb, for which a different procedure o f appointment is 

required\ as prescribed under Rule 18 o f the M&A rules. What system is itself 
f , .. .. . .  . ’ j ! j |

hot without practical difficulties as discussed by Mandia J,, as he then was, in 

case referred to above when he observed that: \ '

" Ru!e;18 of GN 64/2007 provided for combined Mediation and
j j ; 

Arbitration proceedings,; but in my view this rule does not
. • ! ‘ t.

override the provision j of Rule 16 with, regard to issuing a 

certificate, where mediation has failed. . ! $
I | I ! ■' f ' *■ ■ ;

The Commission\has the power under Rule 18 o f GN 64/2007 
i i :

-to order for combined mediation/arbitration proceedings after
■ > ! I■ giving due notice under\Rule 18 (2). How this can be done
■ ■ r  * j
is a moot point, since the parent Act i.e the Employment 

and Labour Relations Act prescribes for the appointment of a

mediator o f a dispute first under Section 86 (3) (a) and, after
: ^ 1 j | ; ' . - 
; the failure o f mediation, appoint an arbitrator 'under Section

1 88^(2) '(a). Appointing one as both a mediator and arbitrator
1 ]0



[. af the same time depends on how Efficient the mediator is in

! finalizing the mediation, writing the certificate and receiving 1

! the appointment of ̂ arbitrator. Since mediation o f disputes is

I mandatory\ and arbitration is also mandatory, it remains to be

I seen how the two Appointments can be made at the same 
' . .1
1 time without flouting the law. (Emphasis mine) 

that as it may\ until necessary enabling provisions are made and the CMA 

and -efficiently carry out its important functions by being 

^ b te  'to assign two different persons t to perform the two functions in each case, 

i f  the, reality on the ground remains "as explained. and the CMA has to adopt a
I ,  " M ■ j ■> ; 1. v.v . . s

compromise practice which j is not directly contrary to law and does not

precipitate injustice to .either jvarty.
' i

, .As already observed,- currently most o f its officers are appointed as both
, j

mediator and arbitrator. To avoid nullification, the next best proper practice,

which fortunately some arbitrators are already using, is to inform the parties

; (and record their responses);\ that he/she is the appointed arbitrator. Where the

\ .parties fee! that the previous role as the mediator will adversely affect their 
•V'V, ii- : ■ i i ■ ■ '

interest/they will state so, and in case of that eventuality, the dispute has to be 
\ i 1 

arbitrated by someone else, ;even if  that person has to come from a different
I *

area office-with attending costs and delays. In the present situation, where a

mediator proceeds with arbitration of a dispute without appointment or
%^comDlv!na} with the above procedure, (that is.'giving parties a -choice in the

W$rriatter)subseauent proceedings will be found to have been conducted with
* f ; ■ 1 [■" i , • M  ■ •*

I fundamental irregularity and reviewabie.,.." «

1 i • ' 1

To make the practice!more clear, I should add a point not
-  - i1. ■ ■ ; j 1

stitedain James Bichuka'f that the CMA should therefore adopt
Si:1- t  ..-fj

a practice which will avoid future disputes over the issue o f 'parties'



choî i' in the matter' i.e. consent tor the mediator to proceed in
I-.;'. :

arbitration, by having parties in (such disputes sign a consent 

agreement in the manner already prescribed for. procedures
t: ' V 1 I . '• -s.y i ' J" ' H"'."-''
P ^ , „ ;Med/Arb|s"adopted! - see Rule 30 of the Guidelines. GN

\67/2(307. Such signed consent 'agreement must be clearly 
1, i 

indicated in the record before arbitration proceeds.

.v n '^ o  ‘return to .the two applications subject matter of this
' '  : |  ̂ j , ; .

i;r.uliq.g,̂ I similarly find that the persons who mediated the disputes 

proceeded with arbitration without any indication that they were 

the. appointed arbitrators or that parties were given a choice in 

thft^rnatter; and therefore that in each case the, arbitrator
. Vi- | i
exercised jurisdiction with material irregularity.. For that/eason, in

i;v. ■■ fAv $ ' * ■ ; i I ' * ,
|:''boffiS )D licati6ns;lthe CMA proceedings including the award and
'J? .. ' ^  ‘̂'p ’ | I £  \ J

^subsequent orders are hereby quashed. The CMA files are to be 
■" ' 1 :

. remitted with orders that it conducts ;the process afresh according
• i ; |- 

; to law.. For avoidance of doubt, at the CMA, the two proceedings

f  are io  be conducted differently. It is so ordered.

R M Rweyemam 
JUDGE 

18/3/2010



D fte:’ 22/03/2010

• Hon. R.M. Rwei/emarnu, J. 
I ! .

Applicant: '' 1
M 1' '

For I
Applicant: ' Mbwambo a Legal Officer for the company.

Respondent:

For^Respondent: Mutalemwa Advocate for. 

C.G. Josephine Mbasha
Af.

COURT; This matter is cominp for Ruling. Ruling in this case has been

consolidated with t l4  ruling in. application 219/2008.

: II ■<; V i ' : . 1

PER: ;? Ruling /delivered this 22nd Ma|rch, 2010 before parties as above 

R/A Explained.

R.N). Rweyemamu 

| JUDGE 

i22/3/2010


