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R.M. Rweyemamu J:,
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“ afﬂdawt basrcally that the arbrtrator erred m not orderlng the

“em ployer/ respondent to pay “twenty da ys salary worked by the applicant before
%ter(n(nat/on “and “salary payment deducted from 1992 to 2005 after deducting 10%

A A ﬁ;@
fgwment/oned 1n%iqround 6 (iv) of the aff/daV/t" grounds contained in ground 6 (iii)
:ﬁ*
*’Sand}ﬂ(rv) of her afﬁdavrt Shrla adopted the said grounds at the hearing

ﬁ;_where she appeared in person. - | o .ob



The applrcatlon was opposed by the respor;{dzdt/emdloye inkhe counter

affldavrt ﬂled ln opposrtron grounds of whigh were elaborated on by Mr.

|
Malongo advocate who appeared for ‘the respondent at the hearrng He

" Infeply, the applicant subnzwitted that the CMA failed to conduct arbitration
| proceedings according to Ia;w; that there was no arbitration hearing,

h rnstead,ﬁshe was on\yK instn;rcted togive a b_reakdown of her claims and did
..ot know how the final figure was arrived at.
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Labour Institutions (Med/al/on and Arb/trat/on) Ru/es GN 64/2007 (M&A

| rules) The record d?es not show how the case ’commenced what issues E

up for arbrtratrpn, what evrdence was, lead and the Irke It would |

son

r

: ppear?the parties were only requested to file” statements~ themselves not
| |nd|cated to be part of thel record. In short, there was no record of
l proceedrngs properly so called.




This ‘,ourt havs glven dlrectlons ina number of casi{ on the n/e/ceeslty to

keep a proper record of procieedlngs Fortunatel ost such records now

emanating from the CMA comply with the requirements, and 1 that this
decision was made way bad‘f in 2007, before the court had extensively
idISCUSSEd the issue. For beneﬁt of the arbitrator in question however, I
shall quote this court’s dISCUSSlon on the issue in one such deasron In that

-;f’;;*;. |
IcaseA,“,P‘rOJect Manager Barrlck Gold Mlne (Bulyanhu!u) Vs. Adrlano

Odhlambo, ReV/S/on 290/2008 the court observed among others that:
1., l :
Y
“I have checked the CMA| arb/trat/on record; the applicant’s submission that the

arbitrator failed to keep a record of rproceedmgs as prescribed under rule 32 of
the abour Institutions (Med/at/on and Arb/trat/onz Ru/esn GN 64/2007 (M&A:
33rules) is: founded |The r«%cord bears the appllcants submrssron out in that the, '

AL

proceedlngs are scanty, and mlxed Second, it IS not clear where medlatlon
ended and arbitration started an lssue I address herelnafter

t |
“This court has stressed arnumber of times including the case cited by counsel of
BIDCO OIL SOAP vs AE;DU SAID|AND 3 OTHERS, Revision 11,2008, where
Mandla J, as he then was made a number of observations which are applicable

to the facts of thls case. The Hon. Judge noted among others that in conducting
‘ arbltratlon proceedrngs,
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emphasq (is) on regu/ar and orderly prograss in law and}
procedure ,from lcommencement of an actlon to execution of ‘
judgement tthe funct/ons oﬁ arb/trat/on are quasx ~judicial, so arb/trators ‘
shou/d /n5/st on baS/c characteristics of -orderliness and regularity in’ if
executlon of the/ri auties. Luck//y the Comm/55/on has made elaborate
: rules of procedure (pubhshed as GN 64/2007 -and GN 67/2007) .These
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' - l
rules of procedure are subsid/'ar}!/ legislation #nd arb/trétozls aré bound to

" follow rules set there//l? ” :

| H
g I i

In that case, the court held that failure to keep a proper record vitiated the

|
whole proceedlngs mcludmg\the resultant award, WhICh it proceeded to quash

o %
I | R
o arrive at a proper record of proceed/ngs prescr/bed under rule 32 of the
(M&A rules), the CMA, usmg its powers under section 15 (1) (f) of the of the
Labour Inst/tutlons Act 7 of: 2004 issued the Labour Institutions (Mediation and

. A/’b/trat/on GU/de//nes) Ru/es GN 67 of 2007, (hereinafter the Guidelines) which

i%Eeaf es stages and contents of arb/trat/on proceed/ngs and if I may add, seeks
to g/ve arbitration proceed/ngs ah‘r/butes of legal proceed/ngs The stages to be
vered are conta/ned in Ru/e 18to 26 of the gwde//nes 3
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Pfoceed/ngs comp/y/ng W/th the gU/de//nes WI// clearly show issues to be

arb/trated upon, ewdence /eg/ by each side to pro ve or disprove the issues, which

5 rece/ved as pe( Rule 25,, it will contained arguments by way of
- wr/tten subm/ss/ons which 5/70U/d be indicated in the proceedings, or made part

of the record Where; they are rece/ved orally, a/so where the arbitrator allows

-

c/osmg arguments they shou/d be systemat/ca//y /nc/uded in the record. Further,
Where there were pre//m/nary /ssues| evidence and arguments by each side
shou/d be indicated in the rfcord F/nl'i// proceedings should contain the award
%*ﬁh/ch should indicating thel decision and reasons thereof on each issue resized

it

and a summary on matters /tem/zed under guideline 27 (a) to (7).
, |
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?:*To imake such proceed/ngsi orderly WOU/d by nece55/ty require numbering the

L.pages in the cause of proceed/ngs sequent/a//y, it Wou/d require that the written

.....

"notes be keptin a retr/evab/e form and a/though Ru/e 32(2) of the (M&A rules)
4



permit "legible handwr/'tten: notes”, when the same are required by parties for
thE/f records, reV/S/on purposes etc., a typed copy certified by the arbitrator should
be supplied where app//ed for underfRu/e 32 (4) of the Rules. That, in my

/5 t/7e on/y sure way this court can te///understand what transpired

’I am aware that Ru/e 19 of the Gu1de/lne5 empowers the arb/trator to determine
how proceedings shou/d e conducted I wish to stress that such powers deal

with matters like which party should start, how the dispute is introduced,

*‘f
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lwhether c/osmg remarks v'w// be taken whether to adjourn proceed/ngs and the
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Due to fai|ure to keep a pro‘per record of proceedings, I hold as it was held

in many other cases with a srmrlar |rregular|ty that, the mishap amounted

0 the CMA wrth anaorder that the dispute be

” ’n
pro essed afresh accordmg to law. It is so ordered

18/3/2010
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Apphcant

vvFor Apphcant Absent

'Respondent

19/03/2010 !
Hon. RM Rweyemamu, J.
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For Respondent Pius Makelele Secretary to the Parish for Respondent

?CC?Josephme Mbasha L
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*This matter is for ruling.!
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Ruling delivergd this 19™ March, 2010 in presence of the parties as
above. R/A Eﬁplained.

Applicant to pw“ick. knew copy of the decision at the MZA CMA are
Office. ‘
!

/i/RMa Rweyemamu
| JUDGE

, 19/3/2010 —




