RULING

11/11/13 & 26/11/13
MZUNA, 1.:

Juma A. Eakari, has filed this application against Mbaraka A. Bakari
praying for stay of execution of a decree pending determination of Abpeal
case No. 1/2011 before this court. The application is prererre d under Order
XXI rule 24 (1) of the Civil Procedure Code, Cap 33 R,E 2002, and is -
accompanied by the affidavit affirmed by the applicant. During the hearing

both parties appeared in person to argue the application.

The main issue.is whether or not there is sufficient cause shown to

allow stay of execution?

The argument by the applicant was that the reason behind this

application for stay of execution is because the disputed house had been

P [URG SN I g
ailocaied to four {4) issues inciuding the v:..dh voof the decoaced, That
\ b}

the execution is carried out T will CausE (ieos to Wie suihy as

e k=
L 200 VS S



_respondent (g bl

on the estate of the late Abdillah. m g, the '1asouted house oelongb to hm

Mbaraka A. Bakan That he was not summoned to attend durmg the
alleged clan meetmg “‘which made such division. That, since he-won at the

District Land and L1ousmg Tribunal at Lindi, he has 2 l ‘the rrghts to owrnr the
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disputed house.

That the case has taken 3 years before hearing and that what is
being seen is a delaying tactics that in why there is a change of

administrators. He prayed for the application to be disrhissed.

I Have earnestly fo'll'owed the arguments from the parties. The
over mnﬂ prmcrples for the issue of stav of execution are provided for

under Order XXXDQ e 5 (1) (4) of the Cr\m Procedure Code, Cap. 33 R.E.

Reading the above provrs'ons of the *%w it is clear that appeal by

'tceif does not /050 racto EHULE: the appellani/applicant an automatic r'ght' '

to oe granted an order for stay of executron ‘The court has been given.

msoretron to order stay of a decree or ordor on!y if there are sufficient

cause some of which are specified under category (3) (a).- (c). It reads
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(b) that the appiication hnas been made without

unreasonable deiay; and

(c ) That security has been given by the applicant for the due

1

_performance of such decree or oider as_may ultimately be binding

upon fim...” Emphasis mine.

It is not disputed as per the applicant’s affidavit that there is tHe
appeal pending in the High Court of Tanzania and that the respondent had
obtained judgment in his favour. The applicant says in paragraph 9 of the
affidavit that if the order for stay is not granted there is a likelihood of
family conflicts and disaster to arise between issues of the late ,’-\b\;iiah;
Bakari and their respective mothers, since one group wou!d have ncthing

inherited from their father, . ,ﬁ; &
Does that constitute substantial loss or an irreparable loss as the law
says? |

That is a condition precedent as it was held by Samatta, J.A (as he
then was) in the case of Tanzania Electric Supply C'gm'pany

{TANMESCQ) vs. Tndependant Power Ta(zari?. 1td, {7071 and Tw_o




lemont which must occur in every case and since the Code L

axpressly prolnbils stay of exe as an ordinary rufe it is clear
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12 January 1993 heid that:

.. and that there were 5170/‘70 grounds for an appeal was no reason

- granting a stay, for no one ought to appeal without strong

2 simmeernsoe N
Grou nd5 for doing so”.

Lastly, in the case of Winchester Cigarette Machinery Ltd.v
Payne and Another (2) Times Law Reports, 15 December 1553 the court

nter alia stated:

'In recent cases it has been said that the practice of the court had
moved on from the principle that the on/y ground for a stay was the
reasonable probability that ce 11ages and costs paid would nict be
repaid if the appeal succeeded. These cases held that the approach
of the court now was a matter of common sense and a balance of
advantage ...But in hoiding any such balance of advantage, full
and proper weigi?'i had io Le given by lhe court to ti}e}
starting principle that tiiere had io be a good reason for.
depriving a piaintiff from: @bf&iﬁ;’ﬂg the fruits of a _;! rdgment.”
(Emphasis supplied).

There is a need to show sufficient cause «r the one whn prays to be

granted an order for stay of executon. | have peruseu e appiicant's
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couid not be rf(/ x /Uﬁfe/y cormy ‘”3/752f€ b/ //ﬂv of
-in the case of Nichoias MNere Lekule vs. Independent Power {T) Lid

“and Another 1997 TLR 58 (CA), Lubuva, J.A (as he then was).

Secondly, the allegation that one group woeuid have nothing inherited
~from their father I would say in view of the decision in the above cited case
of Bansidhar {supra) substantial loss of property is some ething
mere ‘ordinary loss to which every judgment-debtor Is necessarily
subjected when he loses his case .and is deprived of his ‘Dro,berly in.
conseqguence.” The same logic will befall the respondent jn case the

appeal fails.

Thirdly, from the above laid dO‘ hrm"ipies, the balance . of.
convenjence or balance of advaﬁtage shoulH enua“y cover the respondent
that he has an equal right to benefit from the fruits of the judgment which

was decided in his favour.

Fourthly, this application was made so belatedly contrary to the
spirits of the law allowmg its grant under u:de: XXXIX Ruie 5 (3) (b) of the

uvxl Procedure Code Cap.33 R.E. 2002 which specifically says "thar the
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pecause, this appiicat ion was fiied on 77 October 20135 wiich was after
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execution, it will be rﬂcoxercé by way of co

wins in the pendmg appeal.

Application <tands dismissed with costs.

M. G. MZUNA,
JUDGE -
29/11/2013 -

Court: Ruling delivered this _29fh day of November, 2013 in the presence

of the reQDOndont and absence of the applicant.
, M.G. MZUNA
JUDGE



