
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

[IN THE DISTRICT REGISTRY]

AT ARUSHA

MISCELLANEOUS CIVIL CAUSE NUMBER 36 OF 2015
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IN THE MATTER OF THE PETITION FOR THE AVOIDANCE OF THE 
RESULT OF THE PARLIAMENTARY ELECTION FOR LONGIDO
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DR. STEPHEN LEMOMO KIRUSWA..............................PETITIONER

VERSUS
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THE HON. ATTORNEY GENERAL........................ 2nd RESPONDENT

THE RETURNING OFFICER FOR LONGIDO

PARLIAMENTARY CONSTITUENCY.................. 3rd RESPONDENT

JUDGMENT

17/06/2016 & 29/06/2016 

S. S. M WANG ESI J.:

The petitioner herein going by the name of Doctor Stephen Lemomo 

Kiruswa, and the first respondent one Mr. Onesmo Koimerek Nangole, are 
two among the four candidates, who contested the Parliamentary seat for



the constituency of Longido in Arusha Region, in the general election, 
which was held in the country on the 25th day of October 2015. While the 
petitioner was sponsored by Chama Cha Mapinduzi political party 

commonly known by its acronym "CCM", the first respondent contested 
through Chama Cha Demokrasia na Maendeleo political party known by its 
acronym CHADEMA. The other contestants in the race were Julius Parteyie 
Syokino, who vied through Alliance for Change and Transparency "ACT" 
political party, and Lucas Yohana Ole Ngiiria, who was sponsored by Civil 
United Front "CUF" political party. The Returning Officer, who happens to 
be the third respondent in this petition, did declare the first respondent the 
winner for the seat, after he had polled 20,076 votes. The scores for the 

other contestants were as follows that is to say, Dr. Stephen L. Kiruswa - 
19,352 votes, Mr. Lucas Y. Ngiiria 307 votes and Julius P. Syokino 253 
votes.

The petitioner, felt aggrieved by the results and as a result, he has 
decided to challenge it by petitioning this Court to avoid the election of Mr. 
Onesmo Keimerek Nangale as Member of Parliament for the constituency 
of Longido in terms of the provision of section 112 of the Election Petition 

Act Cap 343. In addition to the declared successful candidate Mr. Onesmo 
Keimekek Nangale, who has been impleaded the first respondent, the 
petitioner has as well impleaded the Returning Officer for the Constituency 
of Longido as the third respondent, while the Honorable Attorney General, 

has been made the second respondent, in compliance with the requirement 
of law that is, the provision of Rule 6 (1) of the National (Election Petitions) 
Rules 2010.



The petition was lodged in Court for the first time on the 11th 
November 2015. Thereafter, it got amended twice, the last one, which is 
the one under discussion termed as the second amendment, was filed in 

Court on the 02nd day of February 2016. The gravamen of the petitioner's 
complaint is contained in paragraphs seven, eight and nine, which have 
been couched in the following words that is to say;

Para seven (7), th a t during  h is  cam paign ra llie s , the 

fir s t  respondent used indecen t language in tended  to  
e xp lo it and d iscrim inate  the pe titio n e r.

Para e ig h t (8), that, during  the e le ction  cam paigns h e ld  
a t various m eetings in  Longido constituency, the firs t 

respondent through h is  agents o r b y  h im self, 
d issem inated propaganda that, the p e titio n e r w as m ore 

used to  Am erican w ay o f life  and  d ivo rced  from  the 
M aasa i cu ltu re  and  the S w a h ili language and  so, he 
w ould  n o t be ab le  to  serve the M aasa i so c ie ty  p roperly, 
m atters w hich tended to  e xp lo it the M aasa i cu ltu ra l and 
so c ia l a ttitu d e s p a rticu la rly  in  view  o f the fa c t that, 
Longido is  a m u lticu ltu ra l b u t m ade up o f peop le whose 

m a jo rity  are o f M aasa i tribe . The p a rticu la r p laces, 
w here the propaganda w as d issem inated b y  / o r  on 

b e h a lf o f the fir s t respondent have been lis te d  from  
sub-paragraph ( i)  to  sub-paragraph (xx i).



Para n ine (9 ) that, the re tu rn ing  O ffice r fo r Longido d id  
fa il to  ensure com pliance w ith  the la w  and  fa irness. The 
p a rticu la rs o f the irre g u la ritie s  and  the p la ces w here 

they w ere occasioned have been in d ica ted  in  sub- 
paragraphs ( i)  to  (v iii) . A d d itio n a lly , it  has been 
com plained b y  the p e titio n e r that, veh icles w hich w ere 
ow ned an d /o r m anaged b y  a v id  supporters o f 
CHADEMA, w ere used in  the e le ction  process. The 

p a rticu la rs o f the veh icles and  the s ta ff in vo lved  as w e ll 
a s the rou tes they to o k in  transporting  an d /o r escorting  

the b a llo t boxes have been item ized  in  sub-paragraph ix  

in  item s (a) to  (k). A nd  la stly , it  has been the contention 
o f the p e titio n e r in  sub-paragraph x  that, som e Kenyan 

N ationa ls, w ere p e rm itted  to  vote fo r the Parliam en tary 
e le ction  in  the constituency o f Longido a t the p o llin g  
sta tio n s o f Nam anga, Kim okouw a and  Kam wanga.

As a result of the forenamed irregularities, it has been the averment 
of the petitioner that, the results which were announced by the Returning 
Officer (third respondent) in the Parliamentary election of Longido 

constituency for the year 2015, did not reflect the real wishes of the 
electorate and has therefore, requested this Honorable Court to declare it 
to have been laden with mismanagement and irregularities and therefore, 
null and void. Consequently, the relief which the petitioner has asked from 

this Court is an order for the conduct of by-election, so that the people of 
Longido, can properly and freely express their choice of the representative



they want to have, in the Parliament of the United Republic of Tanzania. 
He has as well, asked for costs of this petition against all the respondents.

In response to the second amended petition by the petitioner, the 
first respondent has vehemently disputed all the contentions, which have 
been raised by the petitioner. In his view, the campaign rallies which he 
did conduct and his political party, were in orderly manner and so was the 
election, which was peacefully conducted leading to his being elected as 

the representative of the people of Longido Constituency. This Court has 
therefore been humbly urged to dismiss the petition with the usual 

consequences as to costs. In the same vein, in their joint reply to the 
second amended petition, the second and third respondents have strongly 
resisted the contentions put forward by the petitioner and have put him 
under strict proof thereof. It has as well been their joint argument that, all 
the legal requirements pertaining to the general election held on the 25th 

October 2015 in the Constituency of Longido, were fully complied with and 
thereby, making it to have been free and fair. That being the case, the first 
respondent was correctly declared to be the winner after having polled 

more votes than other candidates. To that end, they have joined hands 
with the first respondent, in requesting this Court to confirm the results, 
which were declared by the Returning Officer (third respondent) by 
dismissing the petition of the petitioner with the contempt it deserves with 
costs.

During the hearing of the petition, the petitioner had ably been 

represented by Doctor Masumbuko Lamwai, who was the lead Counsel, 
being assisted by Messrs Daud Haraka and Edmund Ngemera learned



Counsel, while the first respondent had ably been advocated for by Messrs 
Method Kimomogoro (lead Counsel) and John Materu learned Counsel. On 
their part, the second and third respondents, initially were represented by 

Mr. Juma Ramadhani learned Principal State Attorney, who was assisted by 
Mr. Fortunatus Mhalila learned Senior State Attorney. The force was later 
reinforced, by introducing the services of two learned Principal State 
Attorneys that is, Ms Neema Mwanda and Mr. David Kawkwaya assisted by 
learned Senior State Attorney Mr. Fortunatus Mhalila.

In compliance with the requirement stipulated under the provision of 

rule 20 (1) of the National Elections (Election Petitions) Rules, 2010 as 
amended by The National Elections (Election Petitions) (Amendment) 
Rules, 2012, the following issues were formulated and agreed upon by the 
learned Counsel for the parties of both sides, and endorsed by the Court, 
to be the issues for deliberation that is,

F irst, w hether in  the cam paign ra llie s  h e ld  during  the 
Parliam en tary e lection  cam paigns fo r the Constituency o f 
Longido in  the yea r 2015, the fir s t respondent b y  h im se lf o r 
through h is  agents d id  m ake som e statem ents ca lcu la ted  to  
ob ta in  advantage over the p e titio n e r on the b a sis o f 

K isw a h ili language and  M aasa i cu ltu ra l and  so c ia l a ttitu d es 
on the dates, tim e and  a t p laces, nam ed under paragraph 8  
o f the p e titio n .

Second, w hether there w ere peop le e lig ib le  fo r voting, who 
d id  n o t vote a t the p o llin g  sta tio n s o f O rpukel, Engosokw an,



Looso ito , Naadare, K ing 'una and  Sokon, because the p o llin g  
sta tio n s w ere opened la te , b y  the e le ction  p resid in g  O fficers. 
And, i f  the answ er to  the second issue  above is  in  the 

a ffirm ative , then w hether, the consequence thereof, w as in  
the detrim en t o f the p e titio n e r.

Third, w hether the p resid in g  o ffice rs and  m ilitiam en  

sta tion ed  a t the p o llin g  sta tio n s o f Ngereyani, E leng 'ata 

Dapash and  Kam wanga, d id  in fluence  the e lecto ra te  to  vote 
fo r the candidate sponsored b y  CHADEMA p o litic a l party.

Fourth, w hether the fir s t  respondent d id  in stig a te  
chaos/a lte rca tion  in  the ta lly in g  room  a t Longido ta lly in g  

center, when the exercise  w as in  progress.

F ifth , i f  the answ er in  the fou rth  issue  above is  in  the 

a ffirm ative , w hether a s a re su lt o f the ch a o s/a lte rca tio n th e  
R etu rn ing  O fficer, who happens to  be the th ird  respondent, 
d id  o rder the p e titio n e r and  h is  agents a s w e ll a s the o ther 

cand idates w ith  th e ir agents, to  g e t o u t o f the ta lly in g  room .

S ix th , w hether som e o f the fig u re s o f the re su lts o f the 
p o llin g  sta tio n s appearing in  form s 21B, when com pared to  

the fig u res conta ined  in  the spreadsheet, w hich w ere la te r 
tran sfe rred  in  form  24 B  are fic titio u s.

Seventh, w hether the m otor veh icles, w hich have been lis te d  
under paragraph 9  (ix ) (b), (c), (e) and  (f) o f the p e titio n ,



w hich are a lleg ed  to  belong to  a v id  supporters o f CHADEMA 
p o litic a l party , w ere used b y  the th ird  respondent to  
tran spo rt b a llo t boxes from  the p o llin g  sta tio n s to  the 

ta lly in g  cen te r a t Longido.

E ighth , w hether the m otor veh icles w hich have been lis te d  
under paragraph 9  (ix ) (h), ( i)  and (j), w hich are sa id  to  be 

ow ned b y  a v id  supporters o f CHADEMA p o litic a l party , w ere 
used to  perform  the ta sk  o f esco rting  b a llo t boxes from  the 
p o llin g  sta tio n s to  the ta lly in g  cen te r a t Longido.

N in th , w hether there w ere any Kenyan N ationa ls, who d id  
vote a t the p o llin g  sta tio n s o f Nam anga, K im akouw a and 
Kam wanga in  the Parliam en tary g ene ra l e lection  o f 
Tanzania, w hich w as h e ld  in  the yea r 2015.

Tenth, w hether the anom alies an d /o r irre g u la ritie s, w hich 
have been p o in ted  ou t in  the issu es nam ed above, i f  
estab lished , d id  a ffe c t the Parliam en tary re su lts fo r the 

constituency o f Longido. And, the e leventh and  la s t issue  is  
to  w hat re lie fs  each o f the p a rtie s to  th is  p e titio n  en titled .

The records of the proceedings in this petition will reveal that, even 
though the hearing of the petition did commence on the 29th day of 
February 2016, between the 04th March 2016 and the 18th May 2016, the 
hearing had to be halted for a while until late May 2016, when it resumed. 
The period in between, the proceedings of the case had to be forwarded to 

the Court of Appeal for clarification/guidance, regarding the taking of
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evidence from the witnesses. This move was attributed by the discovery 
that, the procedure, which had been used in taking the evidence of the 
petitioner and part of the evidence of the second witness of the petitioner, 
had not complied with the requirement stipulated under the National 
Elections (Elections Petitions) (Amendment) Rules 2012, Government 
Notice Number 106 of 2012. The sought guidance on the way forward was 
given by the Court of Appeal vide the ruling that was delivered on the 12th 
May 2015 wherein, it was directed that, the anomaly which had been 

occasioned was not fatal. As a result therefore, it will be noted that, two 
procedures of taking evidence of witnesses, have been applied in these 
proceedings that is to say, first, by direct oral sworn/affirmed testimony in 

the witness box, followed by cross-examination to the witness, which has 
involved the petitioner and part of his second witness one Isaya Karakara 
Mollel. The second procedure, which is by use of sworn/affirmed affidavit 
of the witness, followed by cross-examination of the witness, has involved 
the rest of the witnesses for the petitioner and all witnesses for the 

respondents.

It is also worth being pointed out that, in the course of the trial, the 
learned Counsel for the petitioner, did drop the third issue and thereby, 
proceeding to establish the remaining other issues, relying on the 

testimonies of about twenty eight (28) witnesses, him-self inclusive and 
eight (8) exhibits, which did included, spreadsheet, form 24 B, form 16, 

one flash make PNY 166 B, three still pictures, 41 copies of form 21 B and 

a cell phone. On the part of the respondents, the first respondent has 
depended on his own testimony in defense, complemented by the



testimonies of nine (9) witnesses. He has tendered no evidence, even 
though in his answer to the second amended petition, he had intimated 
that, he would be relying on forms 21 B in his testimony. He has opted not 
to tender the documents on the reason that, the same documents would 
be tendered by the third respondent, and therefore, serving the purpose 
for both of them. The second and third respondents on the other hand, 
have relied on the testimonies of four witnesses, including the third 
respondent, who has testified as RW 13, and has relied on four (4) types of 

documentary exhibits that included, an advertisement for tender, twelve 
contracts, a list of hired motor vehicles and 175 original forms 21 B.

At the closure of the respondents' case, the learned Counsel for both 
sides, have filed final written submissions. I would wish at this juncture, 
first, to express my sincere appreciation to the co-operation, which has 
been proffered to me by all Counsel for both sides, in the course of the 

whole trial of this petition. Secondly, I am very grateful to their well 
researched written submissions, which to a great extent have assisted me 
and enriched this judgment, by the different authorities which have been 

cited therein. I comment them to keep it up.

In the course of appraising the evidence which has been placed 

before me from the witnesses of both sides, I consider prudent to state 
some principles of law, on which I will be treading, in the course of 
deliberating the petition at hand. First, it is the law as stipulated under the 

provision of section 108 (2) of the National Election Act, Cap 343 Revised 
Edition of 2015 that, a candidate elected by the people to be a Member of

10



Parliament, can be avoided on the grounds enumerated under the 
provision only. The said grounds bear the following wording, that is to say;

108 (2 ) (a) That, during  the e lection  cam paign, statem ents 
w ere m ade b y  the candidate, o r on h is  b e h a lf and  w ith  h is  
know ledge and  consent o r approval, w ith  in te n t to  e xp lo it 
trib a l, ra c ia l o r re lig io u s issu es o r d iffe rences p e rtin en t to  the 
e le ction  o r re la tin g  to  any o f the candidates, or, w here the 
cand idates are n o t o f the sam e sex, w ith  in te n t to  e xp lo it 
such d ifferences.

(b ) N on- com pliance w ith  the p ro v isio n s o f th is  A c t re la tin g  
to  e lection , i f  it  appears that, the e le ction  w as n o t conducted 

in  accordance w ith  the p rin c ip le s la id  down in  such 
p ro v is io n s and  that, such non-com pliance a ffe cted  the 

re su lts o f the e lection , o r

(c)That, the cand idate w as a t the tim e o f the e lection , a 
person n o t q u a lifie d  fo r e lection  as a M em ber o f Parliam ent.

The decision in the case of M an iu  Salum u M sam bva Vs the 
H onorable A tto rney G eneral and  Another  C iv il A ppea l Num ber 02 

o f 2007 CAT (unreported), has amply clarified the application of the 
provision named above.

Secondly, in addition to the grounds which have been stipulated 

under the provision of section 108 of the National Election Act, there are 
other grounds that can justify nullification of an election petition as held in

i i



the case of The H onorable A tto rney G enera l and  O thers Vs W alid  
Am an iKabourou  f 199512 LR C 757. where it was held inter alia thus;

"There are other grounds other than those stated in section 108 of 
the National Election Act for the nullification of election results, which 
include anything which renders the election unfair as well as any law, 

which seeks to protect un-free and unfair election as such act would 
be unconstitutional."

Third, an election petition also categorized as sui generis, is neither 
pure civil nor pure criminal and as such, its standard of proof though not 
high as it is in criminal, it is higher than it is, in ordinary civil suits. In that 
regard therefore, the duty of the petitioner to establish the claimed 
mismanagement and/or irregularities complained of in his petition, is 
beyond reasonable doubts. See: the holdings in the cases of M anju 
Salum  M sam bya (supra) as well as N elson Sym phorian Lu tte r 

Versus the H onorable A tto rn ey G enera l and  Ibrah im  S a id  M sabaha 
[2000 ] TLR 419.

Fourth, the fact that, one of the respondents in an election petition is 
a person, who has already been declared by the Returning Officer to have 

the confidence of the electorate, a Court of law is normally very slow in 
interfering with such verdict, save where a clear case is made out. See: 
P h illip  Anan ia M asasi Vs the R etu rn ing  O ffice r N jom be N orth  

Constituency and  Two O thers M isce llaneous C iv il Cause Num ber 
07  o f 1995 H igh C ou rt Songea R eg istry  (unreported). It was held 
further in the case of Reddv Vs Su ltan  f 197613S.C .R  that:

12



"— In  dem ocracy, the p u rity  and  sa n ctity  o f e lections, 
the sacrosanct and  sacred  nature o f the e le cto ra l 
process, m ust be p reserved  and  m aintained. A nd  the 

valuable ve rd ict o f the peop le a t the p o lls  m ust be g iven  
the respect and  candor, and  shou ld  n o t be d isregarded 
o r se t a t naught on vague and  in d e fin ite , frivo lo u s o r 
fa n c ifu l a lleg a tio n s o r evidence, w hich is  o f shaky o r 
casting  characte r."

Fifth, it is a basic Constitutional right in terms of the provision of 

Article 21 (1) of the Constitution of the United Republic of Tanzania 1977 
that, the only way in which every citizen in the Country is involved in the 
governance of his Country, is through his vote in the ballot box. Consonant 
with that, the vote of every single citizen has to be given the respect and 
value which it deserves. The holding of the Court of Appeal in the case of 
Manju Salum Msambya (supra), is very instructive on this point, when it 

stated thus;

"— the Courts therefore, have a du ty to  respect the 
p e o p le s ' conscience and  n o t to  in te rfe re  in  th e ir choice 
except in  the m ost com pelling  circum stances."

Being guided by the above named principles, I will now proceed to 

deliberate the issues, which were formulated at the commencement of 
hearing this petition. Markedly, it will be noted that, of all the issues which 
were formulated at the commencement of hearing this petition, there are 
some, which have been fronted to the first respondent. These include the

13



first and fourth issues, while the second, fifth, seventh, eighth and ninth 
issues, are directed to the third respondent. The remaining tenth and 
eleventh issues are general, which fall onto the Court. In deliberating 

them, I will start with those concerning the first respondent, the first one 
being, whether in the campaign rallies held during the Parliamentary 

election campaign meetings for the Constituency of Longido in the year 
2015, the first respondent by himself, or through his agents, did make 
statements calculated to obtain advantage over the petitioner on the basis 
of Kiswahili language and Maasai cultural and social attitudes on the dates, 
time and at places, which have been indicated in paragraph eight (8) of the 
petition.

The places where the alleged complained of utterances are claimed 
to have been made, have been named to be Uwanja wa mpira Namanga 
on the 20/08/15 at 1200 hours to 1800 hours. Uwanja wa mpira Longido 

on the 30/08/15 at 1200 hours to 1800 hours. Ofisi ya kijiji Magadini 
(Meirugoi Ward), on the 31/08/15 at 1600 hours to 1800 hours. Kijiji cha 
Wosiwosi on the 01/09/15 at 1600 hours to 1800 hours. Sokon (Eleng'ata 

Dapash), on the 03/09/15 at 1000 hours to 1600 hours. Olchoro Onyokie 
and Intaleta on the 04/09/15 at 1000 hours to 1600 hours and at 1400 
hours to 1800 hours. Noondoto Madukani and and Engusero on the 
05/09/15 at 1000 hours to 1600 hours and at 1400 hours to 1800 hours. 
Ketumbeine Madukani, on the 06/09/15 at 1400 hours to 1600 hours. 

Matale A and Ilong'ng'wen on the 07/09/15 at 1000 hours to 1200 hours 
and at 1400 hours to 1800 hours. Kijiji cha Kamwanga and Irkaswaa on the 
13/09/15 at 1000 hours to 1200 hours and at 1400 hours to 1800 hours.

14



Kijiji cha Lerangwa on the 14/09/15 at 1400 hours to 1800 hours. Kijiji cha 
Olmolog and Elerai on the 15/09/15 at 1000 hours to 1200 hours and at 
1400 hours to 1800 hours. Kijiji cha Tingatinga and Ngereyani on the 
17/09/15 at 1000 hours to 1200 hours and at 1400 hours to 1800 hours. 
Kijiji cah Eorendeke and Kimokouwa on the 20/09/15 at 1000 hours to 
1400 hours and at 1400 hours to 1800 hours. Kitongoji cha Lodung'oro and 
Meirugoi on the 24/09/15 at 1000 hours to 1200 hours and at 1400 hours 
to 1800 hours. Alailai and Gelai Lumbwa on the 25/09/15 at 1000 hours to 

1200 hours and at 1400 hours to 1800 hours. Kijiji cha Naadare on the 
26/09/15 at 1000 hours to 1200 hours. Kamwanga on the 01/10/15 at 
1000 hours to 1200 hours. Gelai Lumbwa Endirma and Meirugoi Madukani 

on the 14/10/15 at 1000 hours to 1200 hours and at 1400 hours to 1800 
hours. Engikareti and Kiserian on the 19/10/15 at 1000 hours to 1200 
hours and at 1400 hours to 1800 hours. And Uwanja wa mpira Longido on 
the 24/10/15 at 14000 to 1800 hours.

The evidence which has been relied upon by the petitioner in 
establishing the utterances, which were made against him at the named 

places above, have come from Isaya Karakana Mollel, who has testified as 
PW 2, Joel Miage Lazaro (PW 3), John Kimiti Ndoipo (PW 4), Saruni Ole 
Kukuu (PW 6), Maria Olenasha Laizer (PW 7), Noorborisho Morogo (PW 8), 
Winston Abie Mbise (PW 10), Chaguche Chacha (PW 11), Ndoros Kiro (PW 
15), Kipulul Makesen (PW 16), Parsanga Lendapa Mollel (PW 17), Kisika 

Peria (PW 18), Isaya Kilusu Mollel (PW 20), Ashum Laalayok (PW 21), Elias 

Noah Panin (PW 22), Joseph Sidra Koreka (PW 23), Lemomo Sayalel
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Laambala (PW 24), Matayo Lazaro Mellubo (PW 25) and Lengoye Lekishon 
Kiruswa (PW 26).

There has however been submission on behalf of the first 
respondent, which in my view is meritorious that, of the nineteen (19) 
complained of places, some have not been pleaded by the petitioner in his 
petition, while others have not been supported by any evidence. Indeed, it 

is the evidence of only four (4) witnesses that is to say, PW 4 (John Kimiti 
Ndoipo), PW 21 (Ashumu Laalayok), PW 22 (Elias Noah Panin) and PW 25 
(Matayo Mellubo Matayo), which has been supportive to the petition. The 

evidence of the remaining fifteen (15) witnesses including that of PW2 
(Isaya Karakana Mollel), who in addition to having heard the defamatory 
utterances against the petitioner, did take the trouble of recording such 
utterances in exhibit P 8, have referred to campaign rallies that have not 
been pleaded in the petition. While PW 2, PW 3, PW 6, PW 7, PW 8, PW 
10, PW 11, PW 23, PW 24 and PW 26, have given evidence regarding 

campaign rallies, which have not been pleaded, PW 15, PW 16, PW 17, PW 
18 and PW 20, bear no dates of the campaign meetings. This situation has 

posed a question as to what should be the way forward. In the view of Mr. 
David Kakwaya learned Principal State Attorney on behalf of the second 
and third respondents, and learned Counsel Mr. John Materu advocating 
for the first respondent, they have both urged the Court to do away with 
such evidence on the reason that, it is well settled principle in the law of 

pleadings that, parties are bound by their pleadings and therefore, they 
cannot be permitted to travel with their evidence beyond what has been 
pleaded in the pleadings.
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On his part, the learned Counsel Doctor Masumbuko Lamwai on 
behalf of the petitioner has been of the opinion that, departure from what 
has been pleaded is not fatal. Reliance to such stance has been sought 

from the decision of the Court of Appeal (T) in the case of The H onorable 
A tto rn ey Genera! Vs Reverend C h ristopher M tik ila  C iv ii A ppea l 

Num ber 02 o f2 0 0 7 (unreported), wherein it was held that;

"In the TAMFA O il L im ited  case, it  w as h e ld  and  we accep t 
th a t ho ld ing  that, ju s tic e  can on ly  be done in  substance and 
n o t b y  im peding it  w ith  m ere te ch n ica l p rocedu ra l 

irre g u la ritie s  th a t occasion m iscarriage o f ju s tic e ."

With due respect to the learned Counsel for the petitioner, the 

technicalities envisaged under the above cited authority was not meant to 
extend to pleadings, which constitute the bases of the claim by the 
petitioner/plaintiff as against the respondent/defendant. To the contrary I 

am in full agreement with what has been submitted on behalf of the 
respondents that, the law on pleadings is settled as it has been amplified in 
a plethora of authorities. Just to mention but a few of them, it was held by
the Court of Appeal in the case of Jam es Funkie G w aailo Vs The
H onorable A tto rney G eneral f 20041 TLR 161 thus,

"The function  o f p lead ing s is  to  g ive  no tice  o f the case 

w hich has to  be m et. A p a rty  m ust therefore so  sta te  
h is  case that, h is  opponent w ill n o t be taken b y
su rp rise . —  In  such situ a tio n , the ju s tic e  o f the case
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dem ands that, the un-p leaded grounds sou ls be ignored  
and  th a t is  n o t subord inating  ju s tic e  to  te ch n ica litie s ."

On his part Samatta J (as he then was), in the case of P h illip  
Anan ia M asasi Vs the R etu rn ing  O ffice r N iom be N orth 
Constituency and  Two O thers (supra), citing Morgan's Law of 

pleadings 14th Edition did state in part that,

"In an e lection  p e titio n , the p e titio n e r cannot be 

a llow ed  to  tra ve l beyond h is  p lead ings and  no am ount 
o f evidence can be looked  in to , upon a p lea, w hich w as 
n o t p u t forw ard. "

In yet another case of N a tio n a l Insurance Corporation and 
A no ther Vs Seku lu  Construction  Com pany L im ited  f 19861 TLR 15,

the Court of Appeal (T) speaking through his Lordship Mustaffa JA did hold 
that;

"Judgm ent and  decree in  a c iv il s u it m ust be con fined  to  
p lead ing s as con fined  in  the p la in t, w ritten  statem ent o f 
defense, a coun ter cla im  and the re p ly  thereto. "

In the light of the above holdings, it was incumbent for the petitioner 
to clearly particularize the bases of his complaint to be litigated, so that his 
opponents (respondents) could prepare well their defense. Regard being to 
the fact that, the petition under discussion got amended about two times, 

there is no way in which, the excuse being raised by the learned Counsel 
for the petitioner can be accommodated by the Court. In line with such
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time long developed principle of pleadings, the only evidence supportive to 
the contention by the petitioner under paragraph eight (8) of his petition 

that, there were uttered defamatory and/or demeaning words against him, 

is that which has come from the four named witnesses above. The 
testimony of the remaining fifteen (15) witnesses, which has concerned 
places which have not been specifically complained of by the petitioner in 
his petition, is hereby ignored and/or discarded.

With regard to the testimony of the four witnesses, the general 
import of their evidence has been that, it was averred by the first 

respondent himself or through those who were in his campaign team that, 
the petitioner was not a fit person to be elected as a representative of the 
electorate of Longido Constituency in the Parliament of the United Republic 
of Tanzania because, he was no longer conversant with the customs and 
traditions of the Maasai society after having been away to United States of 

America for a long time. To appreciate the statements, I will reproduce 

them as contained in the affidavits sworn by PW 4 (John Kimiti Ndopo) and 
PW 21 (Ashumu Laalayok) verbatim as hereunder;

"PW  4f D okta K irusw a n i M m arekani h a ju i tena lugha 
yake ya a s iii ya K im asa i wa/a K isw a h ili lugha ya Taifa. 
H ivyo h a fa i kuw akilisha  wana Longido bungen i."

"PW  21, —  m m esikia kuna k iru s i kim eietw a na Leku ie 
ku ja  kugom bea? H aon i sh ida zenu  am ekuja ku tafu ta  
n a u ii ya ku ru d i M arekani. N im esik ia  p asspo rt yake ya 
ku sa firia  im eisha nd iyo m aana anatafu ta pesa ya
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kukatia  p asspo rt aondoke. Kam a m nataka kum chagua 
m tu anayeenda kukata passpo rt ya ku sa firia  b a s i 
m chagueni m pate sh ida ya m iaka m itano.

—  Tunasikia tangu aartze kupiga kam peni am echubuka 
e ti kw a sababu ya ju a  k a li la  Longido. Huyu K irusw a 
kaoa m zungu, inam aananisha am ekosa m ke ka tika  
ja m ii ya K im asa i au  anaw adharau? Leo tunam shangaa 
anakuja kw a w alew ale W am asai kuom ba kura. Kam a 
am eweza kukana ura ia  wa Tanzania atash indw aje 
kuw atetekeza w atu wa Long ido? Tunam w am bia a ru d i 

M arekan i akagom bee huko nd iyo kw ao ."

The above contentions, have however strenuously been resisted by 
the first respondent supported by the testimonies of RW 2 (Kiserian 
Mepukori, RW 3 (Naomi Ezekiel Mollel), RW 4 (Barnabas Petro Raphael), 
RW 5 (Alais Meing'arana), RW 6 (David Kelembu), RW 7 (Abel Kundael), 
RW 8 (Isack Joseph Copriano @ Kadogoo), and RW 9 (Jacob Silas Mollel). 
In the sworn/affirmed affidavits of these witnesses, which essentially have 
born almost similar averments, it has been contended that, in all CHADEMA 
political party campaign rallies, which were held in the constituency of 
Longido, there was no question of uttering any disparaging words against 
any candidate from other political parties the petitioner herein inclusive. 
This was in compliance with the warning, which they had been given in the 

seminars, which were organized and conducted by their political party prior 
to commencement of the campaign rallies. They have all argued, to have 
all the time of the campaign to have used decent and civilized language.
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They have gone further to state, what was actually been preached to the 
electorate in addition to asking for votes. They mainly insisted on four 

major items that included, first, the reasons that moved the first 

respondent to defect from CCM political party, which he had served for 
many years to CHADEMA political party. Secondly, the urgent need of 
removing CCM from power because it had failed to ensure proper use of 
the natural resources of the country for the betterment of wananchi. Third, 
the confidence of UKAWA members in Mr. Edward Lowassa, the 

Presidential Candidate, who was expected to spearhead the fundamental 
changes in the country. And, lastly, the chronic problems of water, 
pastures, education and unemployment in the constituency of Longido.

My reading of the affidavits of the witnesses for both sides, as well as 
my observation to them, while they were responding to the questions that 
were put to them by the learned Counsel from either side, I have 

convincingly come to the conclusion that, the utterances were made in the 

alleged campaign meetings, aimed at dissuading people from voting for the 
petitioner, but not in the form in which they have been put, which in my 

view, they suggests to have been exaggerated. What could be grasped 
further the witnesses of both sides, is the fact that, the petitioner is well 
known almost throughout the constituency to be part of them in every 
aspect. Under the circumstance therefore, I would construe the alleged 
distasteful utterances made against him by the first respondent and his 

team, to have been mere ordinary political mudslinging sometimes lightly 
referred to by the politicians as "siasa za maji taka", which have no far 
reaching consequences. In my considered view, such utterances are not
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among the stigmatization and/or discrimination envisaged by the wisdom 
of the Parliament in enacting the provision of section 108 (2) (a) of the 
Election Petition Act, Cap 343, Revised Edition of 2015 and the content of 

the Electoral Code of Conduct contained in Government Notice Number 294 
of 2015, in which the stigmatization that is barred is in respect of race, 
religion, sex, deformity and allegations associated with criminality.

Since there has been evidence to the effect that, some of the 
utterances were made known to the petitioner and his party a short 
moment after their being uttered, the stance which was taken by the 

petitioner and his party, persuades me to understand and believe that, the 
construction which I have given to the complained of utterances above, 
was also the one initially given to them by the petitioner and his political 
party. If they were to interpret those utterances in the way they are doing 
now, undoubtedly the provision under the Electoral Code of Conduct 

(Maadili ya Uchaguzi wa Raisi, Wabunge na Madiwani), Government Notice 
Number 294 of 2015, would have been put into play by either the 
petitioner himself and/or through his political party. Paragraph 5.3 of the 

Electoral Code of Conduct stipulates in Kiswahili inter alia thus:

"Mgom bea yeyote, Tume ya Uchaguzi, S e rik a li au 

Cham a k ilic h o sa in i M a a d ili ya U chaguzi na kuw eka 
m gom bea, kinachoam in i kwam ba M a a d ili ya U chaguzi 

yam ekiukw a, k itaw asilish a  m alalam iko kw a M w enyekiti 
wa kam ati ya M a a d ili ya U chaguzi ka tika  n g a zi 
inayohusika kw a m aand ish i."
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It is common knowledge that Chama Cha Mapinduzi (CCM), which 
had sponsored the petitioner in the election at issue, was a signatory to the 
above named Electoral Code. Ordinarily, it would have been expected to 

find complaints being lodged to the committee as regards the utterances, if 
they were of the view that, had far reaching consequences in so far as the 
election was concerned. Even though it may be argued that, the failure by 
the petitioner and/or his political party to invoke the provision of the 
Electoral Code of Conduct, did not bar him from lodging petition as the one 

at hand, it has been held that, such failure to report the complaint, waters 
down the strength of the complaint in that, the lodging of the petition may 
be taken to have come as an afterthought. Upholding such stance, the 
Court of Appeal in the case of D an ie l N sanzuaw anko Vs the 

H onorable A tto rn ey G eneral and  Z a itu n i A a rio in a  Buvoaera C iv il 
A ppea l Num ber 106 o f 2012 CAT (unreported), the Court did state 
that;

"The appe llan t, who w as a sig na to ry to  the E le cto ra l 
Code o f Conduct, w as bound b y  the Code to  rep o rt the 
com plaints. We agree that, fa ilu re  to  re fe r the 
com p la in t to  the E le c to ra l Code o f Conduct d id  n o t b a r 
the appe llan t from  filin g  the p e titio n . How ever, we 

agree w ith  the learned  Judge that, h is  fa ilu re  to  re fe r 
h is  cla im s to  the E le c to ra l Code o f Conduct w atered 

down h is  case ."

The totality of what has been discussed above, moves me to answer 
the first issue as formulated above in the negative that, the utterances
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which were made by the first respondent by himself or through his agents 
in the campaign meetings of CHADEMA/UKAWA political party, even 
though on the face of them they may appear to be demeaning/disparaging, 

they did not fundamentally affect the election results.

The other issue, which has been directed to the first respondent is 
the fourth issue which reads, whether the first respondent did instigate 

chaos in the tallying room at the center of Longido. It has been the 
contention of the petitioner that, on the 27th October 2015 at about 0700 
hours, while they were in the tallying room, after the tallying had been 

made twice and in both instances he emerging the winner by a margin of 
1,377 votes, the first respondent did instigate chaos, which did frustrate 
the process. Clarifying on the type of chaos that was occasioned by the 
first respondent, the petitioner has told the Court that, after the first 
respondent had rejected the result in the first two instances, they had to 

go for the third time tallying. And while the third recount was in progress, 
the first respondent did move from where he was seated and went to the 
tallying table, where the officers of the election commission were seated 
with their computer, and started arguing with them that, he was not 
comfortable with the way they had been making their summation. In the 

course, the mouse did get unplugged from the computer and water from 
the bottle, which was being held by the first respondent in his hand, got 
spilt on some papers of the commission. Such incident did lead to some 
misunderstanding therein, a thing that did move the Returning Officer, to 

take action by ordering all the candidates and their teams to get out of the 
tallying room.
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In support of the testimony of the petitioner, there has been the 
testimony of PW 2 (Isaya Karakara Mollel), PW 5 (Mohammed Kitia), PW 
25 (Matayo Lazaro Melubo), PW 26 (Lengoye Lekishon Kiruswa) and PW 27 
(Runda Kapande Panian). All the five witnesses claimed to have been 
inside the tallying room and therefore, did eyewitness what was done by 
the first respondent. Apart from PW 5 (Mohamed Kitia), who was inside the 
tallying room by virtue of his office that is, being the Police Officer 
Commanding the District of Longido (OCD), was inside the tallying room to 
observe peace and security, the other four witnesses, claimed to have been 
inside the tallying room in different capacities connected with the petitioner 
and his political party.

On the other hand, the first respondent has strongly resisted the 
contention by the petitioner and his witnesses, it has been his averment 
that, there was no any point in time, while he was inside the tallying room 

at Longido center, when he did instigate chaos or any other type of 
misunderstanding. He has asserted that, throughout the tallying process, 
he was seated calm inside the tallying room and that, the exercise of 
tallying the votes therein, did proceed on smoothly up to its conclusion. 

The first respondent has stated further in his affidavit that, initially the 
tallying of votes therein was being done by the use of the Result 
Management Information System (RMIS), which was however, complained 
of by the petitioner on the reason that, it was not reflecting the rejected 

votes. As a result, they did shift to the use of Excel spreadsheet. And, while 

the tallying of the votes was in progress, the petitioner and his team 
decided to make off without advancing any reasons. Such an act by the
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petitioner and his team did however, not halt the process, which did 
continue to completion whereby, he was declared by the Returning Officer 
to be the winner after having garnered 20,076 votes as against 19,352 
votes, which were polled by the petitioner, who emerged the second 
winner. His testimony has been seconded by RW 5 (Alais Meing'arana), RW 
7 (Abel Kundael), and RW 6 (David Kalemba), who have claimed to have 
also been inside the tallying room and therefore, did eyewitness what was 
transpiring.

I do recall to have cropped up an argument between the learned 

Counsel for the first respondent, and one of the witnesses for the 
petitioner, whether, what did arise in the tallying room was chaos or 
altercation. Without associating myself with such linguistic approach, as to 

what is meant by chaos and/or altercation, what is pertinent for me in so 
far as the issue at hand is concerned, is whether at any point in time, there 
did arise out any misunderstanding and/or squabble in the tallying room, 

which was commenced by the first respondent and thereby, affecting the 
process of tallying votes in the tallying room at Longido. The law requires 

every witness, who appears to testify in the witness box, to be given 
credence unless he has vividly exhibited not to deserve the credit, see: 
Good lu ck  Kvando Vs R epub lic [2006 ] TLR 365. Such fact 
notwithstanding, when it comes to partisan witnesses as is the case here, 
the evidence of such witnesses has to be treated with great care and 
circumspection.

Upon going through the affidavits sworn by the witnesses of both 
sides, as well as listening to the answers given by the witnesses in cross­
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examination by either learned Counsel, it is my finding that, the evidence 
contained in the affidavit affirmed by PW 5 (Mohamed Kitia), has greatly 
tilted the balance in favor of the petitioner. This witness, who bore no 

allegiance to either political party, he was inside the tallying room for the 
sake of preserving peace and security. In his affidavit, he has categorically 
stated that, there did erupt chaos inside the tallying room, which was 
instigated by the first respondent. According to his testimony, this 
happened after the first respondent had moved from where he was seated 

to the table that was being used by the Officers of the Election Commission 
and started to argue with them. He has informed the Court further that, in 
the course of the argument, water from the bottle that was in his hand did 
get spilt on some papers belonging to the Election Commission. When the 

witness was asked in cross-examination by the learned Counsel for the first 
respondent as to why he did not order for arrest of the one, who instigated 
the chaos, if he was inside the tallying room to preserve peace and order, 
his answer has been that, he did not do it because there was blessing of 

the Returning Officer, who was the one in command of all that were 
transpiring therein.

The evidence of PW 5 has further found support from exhibit P 5 (c) 
still picture, in which the first respondent has conceded in cross- 
examination that, he is the one appearing to stand near the computer, 
which was being used by the Election Commission in the process of tallying 

the election votes. Even though I am reluctant to buy the idea that has 
been advanced by the learned Counsel for the petitioner that, the first 
respondent was the one, who did unplug the mouse from the computer as
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observed in exhibit P 5 (c), it only suffices to hold that, it has satisfactorily 
been established that, the first respondent had indeed moved from where 
he was seated, to the table that was being used by the Officers of the 
Election Commission an act, which had no justification and thereby 

triggering scuffle. To that end, I would answer the fourth issue in the 
affirmative that, the first respondent did instigate chaos in the tallying 
room. The answer to this issue puts to rest the issues that were directed to 
the first respondent and thereby, paving way for issues that have been 

directed to the third respondent. I will start with the second issue.

It has been complained by the petitioner in the second issue that, a 
good number of eligible electorates, in the polling stations of Orpukel, 
Engosokwan, Lesooito, Naadare, King'una and Sokon did not vote on the 
election date, because the polling stations were opened late by the election 
presiding Officers. The basis of this complaint is founded on the fact which 

has not been resisted from the other side of the coin that, during the 
month of October, a greater part of Longido constituency is ordinarily dry. 
Regard being to the fact that, most of the inhabitants in the constituency 

are pastoralist, at such period of time, the task of taking the herd of cattle 
in the bush to graze, which during the other periods of the year is normally 
done by children, has to be done by adults, because they have to take the 
herd of cattle far away from their homes. That being the case, on the 
election date, which was on the 25th October 2015, many electorate did go 
to the polling stations early in the morning, with a view of voting early in 

morning, so that they could go and take their herd of cattle to graze in the 
bush on time. Nonetheless, contrary to such anticipation, the election
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presiding Officers, did not arrive to open the polling stations early as it was 
expected and thereby, causing many electorate to leave the polling stations 
before they could exercise their right of voting, so as to go and take their 
herd of cattle to graze in the bush. In the view of the petitioner, such delay 
was deliberately occasioned by the Returning Officer and his team, so as to 
deny the petitioner the votes of those electorate, whom he believes, would 
have voted for him, because the said delay was made to the polling 
stations located at the area, which he was considering to be his strong 

base and/or castle.

Evidence in support of the contention of the petitioner has come from 
the testimony of Simon Mshao Mollel, who testified as (PW 12), Peter 
Laizer (PW 13) and Marai Oitsei Laizer (PW 14). According to the testimony 

of Simon Mshao Mollel and Peter Laizer, the polling stations, which they did 
eyewitness eligible electorate leaving before the polling station got opened 

so as to permit them to vote was Orpurkel Engoswan. On his part, Marari 

Oitesoil Laizer did eyewitnesses electorate leaving before the opening of 
the polling station of Lesooito Engoswan. He claimed to have tried to urge 

some of them to go on waiting for the presiding officers to no avail.

The story from the third respondent's side has been that, the 

complaint of the petitioner is unfounded and with no any basis. In the 
understanding and belief of the Returning Officer (RW 13), there were no 
any polling stations, which were opened late on the election date that is, 

the 25th day of October 2015 as averred by the petitioner. The voting 
materials for all the polling stations were distributed on time a day before 
the voting date, so as to enable the presiding Officers, to be at their
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stations to open the polling stations within the time that had been 
prescribed by the National Election Commission. He has argued further 
that, it was from fact that, he never happened to receive any complaints 

from his Assistant Returning Officers (AROs), who were assisting him to 
supervise in each Ward and/or from any other person or political party.

The polling stations, which have been complained of by the petitioner 
for having been opened late on the election date as contained in paragraph 

9 (i) of the petition are Orpurkel, Engosokwan, Lesooito, Naadare, King'una 
and Sokon. However, my perusal of the pleadings, has failed me to find the 

three named polling stations. And even in his testimony, Felix Kimaryo (RW 
13), did inform the Court that, such polling stations did not exist in is 
constituency. Regarding to the remaining polling stations, which are in 

existence in the constituency, there has been no evidence to corroborate 
the contention by the petitioner that, indeed those polling stations were 

opened late. And as regards the evidence that has come from the three 
witnesses of the petitioner, their testimony has concerned polling stations, 
which have not been pleaded by the petitioner in his petition. In line with 
what was held in the case of Jam es Funke G w aailo Vs the H onorable 

A tto rn ey G eneral fsuo rah  the evidence of the three witnesses of the 
petitioner, has to be discarded. The ultimate thereof, is to answer the 
second issue in the negative that, there was no polling station among 
those complained of by the petitioner wherein, eligible electorate did not 
vote on the reason that, the polling stations were opened late by the 
presiding Officers.
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The fifth issue, which to some extend is connected to the fourth issue 
above, is whether as a result of the chaos in the tallying room, which was 
instigated by the first respondent, the Returning Officer did order all the 

candidates together with their teams/agents to get out of the tallying 
room. It has been deposed by the petitioner that, while they were in the 
tallying room on the 27th October 2015, at about 0700 hours, after the 
tallying of votes had been made to its conclusion twice, and in both 
instances the petitioner emerging the winner by a margin of 1377 votes, 

and that, while they were in the third recount, the first respondent did 
move from where he was seated, to the table that was being used by the 
Officers of the Election Commission, and started to argue with them 
complaining that, he was not comfortable with the way they had been 
making the summation of the results. Since such an act by the first 
respondent did cause disorderly in the tallying room, the Returning Officer 
did require all the candidates and their agents to get out of the tallying 
room, an order that was complied with by all candidates together with their 

agents. The averment by the petitioner has been supported by the 
testimonies of PW 2, PW 26, PW 27 and PW 5, all of which were also inside 
the tallying room.

The petitioner has told the Court further that, after having been 

outside the tallying room, he decided to go to his home which is not far 
away from where the tallying was being made, accompanied by PW 27 and 

some of his followers, to await being called back in the tallying room by the 
Returning Officer to continue with the exercise. On their part PW 2 and PW 
26, did inform the Court that after being outside the tallying room, they did
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remain outside the fence of the Council, where the tallying room is 
situated. According to PW 2 and PW 26, after some time, they saw the first 

respondent, who also had been outside the tallying room with his team, 

returning inside the tallying room. And a short moment later, they did 
witness followers of the first respondent celebrating that, their candidate 
had been declared by the Returning Officer to be the winner.

The further narration of the petitioner has been to the effect that, 
after having remained at his home for some time without hearing anything, 
together with his team, did decide to return to the tallying room only to 

find the supporters of the first respondent celebrating, after their candidate 
had been declared to be the winner. And when he went to inquire from the 
Returning Officer as to what had happened, he was told that, the first 
respondent had won the race, and he was therefore required to sign the 
result form (form 24 B), a thing which he did strongly resist. As a result, he 
did ask for a complaint (form 16) from the Returning Officer wherein, he 

did lodge his complaint. He has tendered the complaint as exhibit P 3. The 
complaint of the petitioner in form 24 B reads as hereunder that is,

"M im i pam oja na m aw akaia w angu tu lifan y iw a  fu jo  
k a tik a ti ya zo e z i la  ku h a k ik i ku ra na h ivyo  zo e z i la  

ku h a k ik i ku ra kusim am a na ku to lew a n je  ya chum ba 
cha kuhesab ia kura. M ara baada ya kutoka, M sim am izi 

a litangaza m atokeo na m gom bea wa CHADEMA 
akatangazw a kuw a m sh ind i."
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The complaint was received by one Charles Selekwa, whom 
according to the stamp was the Returning Officer on the 27th October 

2015. The advice which he did give to the petitioner (complainant) was 

that, he had to look for legal assistance.

The contention by the petitioner that there was a point in time, when 
they were ordered to get out of the tallying room has strenuously been 

resisted by the third respondent and his witnesses, plus the first 
respondent and his witnesses, who have all consistently averred that, there 
was no any point in time during the process of tallying votes, when the 

third respondent did require the candidates and their agents to get out of 
the tallying room, from when the exercise started, to when the winner was 
declared. The position in the instant matter is almost similar to what has 
been held in the fourth issue above that, each witness has tried to give 
evidence that would save his side if not skin. The evidence of the neutral 

witness that is to say, Mohamed Kitita (PW 5), had to be called in to 
resolve the tag of war between the two contesting sides. In his affidavit, 
the witness has categorically deponed that, following the chaos that was 

instigated by the first respondent in the tallying room, the Returning Officer 
did request all candidates together with their agents, to vacate the tallying 
room. I have no founded basis to change the stand, which I did earlier 
express regarding this witness and therefore, answer the fifth issue in the 
affirmative that, the Returning Officer, did order the candidates and their 

agents to get out of the tallying room subsequent to the chaos that was 
instigated by the first respondent. And following such exit, there has been 
no evidence to the effect that, they were formally required to return into
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the tallying room for continuation of the tallying exercise until when the 
declaration of the winner was made.

The next move in so far as the issues pertaining to the third 
respondent are concerned, ought to be to the sixth issue. I will however, 

skip this issue for a while, and revert to it later. In the meantime, I will 
proceed with the seventh issue, which does concern some motor vehicles, 
alleged to be owned by avid supporters of CHADEMA, which were used by 
the Returning Officer (third respondent), to transport ballot boxes from the 
polling stations to the tallying center at Longido. It has been the assertion 

of the petitioner and his witnesses that, motor vehicles belonging to avid 
supporters of CHADEMA political party were used by the Election 
Commission, to transport ballot boxes from the polling stations to the 

tallying center at Longido. Regard being to the distances, which those 
motor vehicles had to travel from the polling stations to the tallying center, 

the feeling of the petitioner is that, there was great possibility for the 
members of CHADEMA political party, to temper with the ballots in 
between. In paragraph 9 (ix) of the petition, the petitioner has listed about 

ten motor vehicles (a -j), which were used by the Election Commission to 
perform such task. To fortify the contention by the petitioner, there has 

been the testimony of Peter Nalang'u, who has testified as PW 9, and 
Lengoye Lekishon Kiruswa, who has given his testimony as PW 26.

On his part, the third respondent has strongly resisted such 
contention from the petitioner and his witnesses arguing that, the motor 

vehicles which were used to transport the election ballot boxes and other 
voting materials, had been secured through tender, following the approval
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by the National Election Commission so to do and that, in awarding the 
tender, they never considered any question of party affiliation by the 

owners of the motor vehicles to be hired. In support of such averment, the 

third respondent has tendered as exhibit R 1, the advertisement which was 
issued by the Election Commission, to invite people who had motor vehicle 
for hire. In the same, nothing was hinted above political party inclination to 
the owners. The third respondent has as well tendered as exhibit R 2 
collectively, the list of motor vehicles, which were hired and used to convey 

the voting materials to and from the polling stations to the headquarters of 
the Constituency, where the tallying of all votes, was conducted.

According to the evidence from the petitioner's witnesses starting 
with Peter Nalang'u (PW 9), he did tell the Court to have witnessed a 
motor vehicle with Registration Number T 608 BBJ make Mitsubishi Fuso 
transporting ballot boxes from Engarenaibor Division to the tallying center 

at Longido, and T 730 BED make Mitsubishi Fuso, transporting ballot boxes 
from Ketumbeine Division to Longido tallying center. On his part, Lengoye 
Lekishoni Kiruswa (PW 26), claimed to have witnessed a motor vehicle with 
Registration Number T 730 BED make Mitsubishi Fuso, transporting ballot 
boxes from Engarenaibor Division to Longido, while T 238 ASL make 

Toyota Land Cruiser, was seen transporting ballot boxes from Enduimet 
Division to Longido.

Two questions do arise from the contention of the two sides above 
that is, first, whether there were indeed motor vehicles owned by avid 

supporters of CHADEMA political party, which were used by the Election 
Commission to transport ballot boxes. And, second, if the answer to the
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first question is in the affirmative, then whether such act had any serious 
impact to the election result. Starting with the first question, among the 

motor vehicles, which have been listed by the petitioner in his petition, 
there are three motor vehicles that have been conceded by the third 

respondent to have been involved in the task as evidenced in the list that 
has been tendered as exhibit R 2. These are those with Registration 
Numbers T608 BBJ make Mitusubishi Fuso, T 730 BEP make Mitusubishi 
Fuso and T 747 AZT make Mitusubishi Fuso. The subsequent question 
however that does arise is whether the owners of these motor vehicles 
were indeed avid supporters of CHADEMA political party. There has been 
no cogent evidence from the petitioner and his witnesses, to establish that, 

the owners of those motor vehicles were indeed avid supporters of 
CHADEMA political party. The foregoing position notwithstanding, even if it 

could have been established that, the owners of those motor vehicles were 
really avid supporters of any political party, it has been testified by RW 13 
that, the question of political inclination to any political by the owners was 

never put as a disqualification to the terms of the tender invited.

The second question, which has been posed above, has been as to 
whether the act of hiring a motor vehicle belonging to a member of a 

political party, had any fatality to the result of the election. Apart from the 
convincing statements that did come from RW 11 Sinyoki Melita and RW 12 
Tito Mndeme, who were among the Assistant Returning Officers (AROs), 

who had the duty of escorting the ballot boxes from the polling stations to 
the tallying center that, there was no possibility for tempering with the 
ballot boxes on the way, there is yet another obvious fact to the effect
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that, the doubted ballot boxes by the petitioner, contained ballots, which 
had already been counted at the polling stations, filled in forms 21 B, 
signed by the agents of the candidates his agents inclusive, and the results 

posted at the notice boards of each polling station. Under the circumstance 
in my view, the complaint by the petitioner could have merit, if he had 
lodged a complaint to the Returning Officer regarding forms 21 B having 
been tempered with. As there was none, the seventh issue is answered in 
the negative that, there were no motor vehicles owned by avid supporters 

of CHADEMA political party, which were used to convey ballot boxes from 
the polling stations to the tallying center at the detriment of the petitioner.

The eighth issue, which is a bit related to the foregoing issue above, 
is whether there were any motor vehicles of avid supporters of CHADEMA 
political party, which were used to escort ballot boxes from the polling 
stations to the tallying center. Even though in his petition, the petitioner 

has given a list of such motor vehicles, there has been no evidence from 
even a single witness to corroborate the contention. The implication 
therefore is that, the complaint has been lodged without founded bases. 
Without any ado, this issue (eighth) is answered in the negative.

Whether Kenyan Nationals did vote at the polling stations of 

Namanga, Kimakouwa and Kamwanga is what constitutes the ninth issue. 
This averment by the petitioner has been contained in paragraph 9 (x) of 
the petition. On his part the third respondent has averred that, all the 
persons who voted were lawfully registered voters and none of the 

candidates' agents at all the polling stations, ever lodged a complaint 
against unlawful voters on the polling day. Besides, the voter's register was
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displayed at all the polling stations seven days before, the election date. 
Under such situation, if there could have been any unlawfully registered 
voters, they would have been pointed out.

To establish that, there were Kenyan Nationals, who did vote on the 
election date, the petitioner has relied on the testimonies of John Kimiti 
Ndoipo (PW 4), who claimed to have witnessed a Kenyan National voting at 

the polling station of Pump house. Noorborisho Morogo (PW 8) told the 
Court that, he did witness Kenyan Nationals voting at Eorendeke Shuleni. 
And on his part, Lomayani Lokero Mollel (PW 19) has claimed to have 

witnessed Kenyan Nationals voting at the polling station of Kamwanga 
Ward, and has moved further by giving the names of about five Kenyans, 
whom he has claimed to know them thoroughly because they know each 

other.

In defense to the contention by the petitioner and his witnesses, the 

third respondent has relied on the testimonies of Sinyoki Melita, who has 
told the Court to be the Acting Ward Executive Officer for the Ward of 
Kamwanga. In the process of the election, which was held in October 
2015, he was assigned the task of being the Assistant Returning Officer 
(ARO), supervising all the electoral process in his Ward. Even though he 

was not directly involved with the task of registering the voters in the 
registration voter's register, he had been visiting the registration of voters 

in the stations situated within his Ward, with a view of checking the 

progress of the activity as well as receiving complaints if any. For the 
whole of the registration period, he has stated to have never received any 
complaint relating to the whole registration process.
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With regard to the polling date, the witness has told the Court that, 
he was the overall supervisor in the Ward. Upon having voted at the polling 
station of Emuruto at about 1100 hours, he did thereafter visit some of the 

polling stations within the Ward, where he never happened to encounter 
any problem. And after all the polling stations had accomplished the task 
of counting the votes, filling in forms 21 B, which were signed by the 
agents of the candidates and sealing them, the ballot boxes were handed 
over to him by the presiding officers, and tasked to escort them to the 

tallying center at Longido, a distance of about hundred (100) kilometers. 
All the ballot boxes were loaded into one lorry, which had been sent by the 
District Council of Longido, in which the presiding Officers of all polling 

stations, policemen and militiamen plus the political party agents, did also 
board. On his part, he did use a small motor vehicle, which had also been 
sent by the District Council of Longido that was driven behind the lorry, to 
ensure that, there was no tempering with the ballot boxes.

Similar version to what has been testified by the foregoing witness 
above (RW 11), has come from Tito Mndeme (RW 12), who claimed to be 
a teacher by profession. With regard to the general election, which was 

held in the year 2015, he was assigned the task of being an Assistant 
Returning Officer (ARO), supervising the Ward of Kimokouwa and that, he 
did perform similar tasks to the ones, which were performed by the 
foregoing witness above.

What stands for the Court to resolve in the light of the foregoing 
contesting versions, is whether there were indeed Kenyan Nationals, who 

did vote in the Parliamentary Election for the constituency of Longido in the
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polling stations that have been complained of by the petitioner. 
Nonetheless, before embarking on such task, it has come to my 

enlightenment that, all the polling stations alleged by the witnesses of the 

petitioner to have been Kenyan Nationals, who did vote, none of them has 
been pleaded by the petitioner in his petition. This is yet another situation, 

where the evidence tendered by the petitioner's witnesses, is not 
supportive of any pleaded fact. In the same vein, as it has been held above 
in situations as the one at hand, the evidence by these witnesses is hereby 

discarded and thereby, leaving the complained of stations, without any 
evidence to support. I would therefore, answer the ninth issue in the 
negative that, there were no Kenyan Nationals, who did vote at the polling 
stations, which have been named by the petitioner in his petition.

I now revert to the sixth issue, which I had skipped. The basis of the 
complaint by the petitioner in this issue is founded on the posting of the 

results from forms 21B as contained in exhibits P6 collectively and exhibit 

P7 collectively into the spreadsheet (P 1). Essentially, the petitioner has no 
dispute with the summations that were made to the votes in all the polling 

stations within the constituency and filled in forms 21 B. This fact is 
authenticated by the fact that, all his agents did duly sign the forms at the 
polling stations. Besides, there has been lodged no complaint neither to the 
Presiding Officers and the Assistant Returning Officers (AROs), not to the 
Returning Officer. It has however been the averment of the petitioner that, 
the correct figures of results as they appear in forms 21 B that have been 

tendered as exhibits P6 collectively and P7 collectively here in Court, were 
deliberately inaccurately posted in the spreadsheet and thereby, giving
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inaccurate results, that were ultimately filled in form 24 B, and 
consequently thereof, the first respondent being declared the winner, while 

legally he was not.

The assertion by the petitioner has in principle, not been resisted by 
the third respondent save the averment that, the irregularity was 
deliberately occasioned. The third respondent has conceded that, indeed 
there were some results, which, while being transferred from forms 21 B, 

into the spreadsheet, which was the working tool for purposes of being 
added, and ultimately filled in form 24 B, were inaccurately made. He has 
however, hurriedly submitted that, such inaccuracy did not transgress the 

final result and thereby, maintaining that, the first respondent was legally 
declared to be the winner and formally proclaimed the Member of 

Parliament for Longido constituency. From the foregoing averment by the 
third respondent, it is evident that, the part of the issue is easily answered 

in the affirmative that, there were fictitious and/or inaccurate figures which 
were posted into the spreadsheet from forms 21 B and ultimately 
transferred in Form 24 B, which contained the final result of the election. 

What is being disputed is the extent of the irregularity occasioned.

According to the third respondent through RW 10 (Loth Zakaria), 

who was the IT expert, who had been transferring the results from forms 
21 B into the spreadsheet, the grand figure of the inaccurately posted 
results is about 523 votes, while according to the petitioner through PW 27 

(Runda Kapande Panian), who was the statistician of the petitioner, the 
figure is about 742 votes. Both the two are however in agreement on the 

inaccuracy appearing in form 24 B, which is 149 votes.
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Learned Principal State Attorney Mr. David Kakwaya on behalf of the 
second and third respondents, has in his final submission, in the first place 
discouraged, the strong reliance by the petitioner on the spreadsheet, 

which is not among the statutory document concerned with elections, but 
just a mere tool or program designed to enable the aggregation of election 
results. In so asserting, sanctuary has been sought from the decision of 
this Court in the case of D avid  Zakaria  K a fu lira  Vs Hasna S u d i 
M w ilim a and  Two O thers M isce llaneous C iv il Cause Num ber 02 o f 

2015 H igh C ou rt Tabora R eg istry  (unreported). I am squarely in 
agreement with the learned Principal State on the fact that, a spreadsheet 
is not among the recognized statutory documents for election purposes. 
Nonetheless, it has been conceded here in Court by both Felix Kimaryo 
(RW 13) Loth Zakaria (RW 10) that, excel spreadsheet was the program 
used in deriving the results, which were posted in form 24 B (statutory 
document), and thereby enabling the winner to be declared. As such, our 
interest is to know how the program was applied in bringing about the 

result that was declared, which is being disputed. In the circumstance, the 
use of the spreadsheet in resolving the issue at hand is inevitable.

There has as well been an argument advanced by the learned 

Principal State Attorney that, the petitioner did have ample time to raise his 
queries pertaining to the summation of the votes, while in the tallying 
room, but failed to do so. In my view, I find no justification to place such 

blames to the petitioner, because it has already been held in the fourth and 

fifth issues above that, there was chaos in the tallying room, which did lead 
to the candidates and their agents being asked to get out of the tallying
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room, and thereafter, the declaration of the results being declared in his 
absence. Under the circumstance, it would be argued that, there was no 
chance for the petitioner to avail to himself such opportunity of questioning 

the results.

The polling stations, which have been involved in the complained of 
irregularities, are those contained in Exhibits P6 collectively and P7 
collectively that is, Larkaria s/n 52788, Sinoiki Shuleni Number 2 s/n 52797, 

Naripia 2 s/n 52774, Eng'ongu I s/n 52755, Oldonyolaandare s/n 52615, 
Lumbwa Mlimani s/n 52599, Maliki 2 s/n 72660, Kimokorwa Shuleni I s/n 

52613, Irkaswa Kijiweni Ofisi ya Kijiji I s/n 52636, Longido Orobomba I s/n 
52705, Tingatinga Madukani s/n 52677, Olmolog Shuleni I s/n 52670, Mtaa 
wa Saba I s/n 52752, Mtaa wa Saba 4 s/n 52753, Ilng'ongwen I s/n 52590, 
Ilng'ong'wen 2 s/n 52590, Kilimanyuki I s/n 52652, Matale Shuleni s/n 
52592, Lesing'ita Shuleni s/n 52619, Mndarare Shuleni I s/n 52572, 

Karatun Kijijini 2 s/n 52573, Orpukel Losooito s/n 52626, Engutoto s/n 
52574, Endirma s/n 52641, Olokii s/n 52673, Euwasii Namanga Nursery I 
s/n 52586, Mizigilo s/n 52635, Longido Madukani 3 s/n 52630, Longido 
Shuleni TRC 2 s/n 52628, Oldonyo Shuleni s/n 52676, Engarusi s/n 52664, 

Injalai Eng'oswa s/ 52620, Mshaloni 5 s/n 52692, Lerang'wa Madukani Ofisi 
ya Kijiji 2 s/n 52696, Ofisi ya Kijiji Namanga 3 s/n 52747, Namanga Makao 
Mapya I s/n 52755, Enabia s/n 52700, Ngeseyayi Orooki s/n 52742, 
Lerang'wa Kitendeni s/n 52640, Lesooito I s/n 52609, Melumbwa Shuleni I 
s/n 52771 and Irkaswa Kijiweni Ofisi ya Kijiji 2 s/n 52650.

I have had the chance to make some comparisons between the 
figures contained in forms 21 B of the complained of polling stations, and
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the figures, which were posted in the spreadsheet of which the 
aggregation was posted in form 24 B. In so doing, I was able to note the 

reasons for the difference between the figure given by RW 10 (Loth 
Zakaria) that is about 523 votes, and that given by PW 27 (Runda Kapande 
Panian), which is about 742 votes. In his computation Runda Kapande did 
use the results contained in exhibits P 6 and P 7 collectively, which are 
copies of forms 21 B, which were tendered in terms of the provision of 
section 67 (1) (a) (i) of the Law of Evidence Act, Cap 06 of the Laws 

Revised Edition of 2002, on the reason that, the originals wee in 
possession of his adversary the third respondent, who was reluctant to 

avail him with the same. On his part, Loth Zakaria did make his 
computation using the original forms of 21 B.

Among the reasons that have made the two to come from different
figures, has been from the fact that, some of original forms 21 B have 

been edited. Among those edited include, the polling station of Sinoniki 
Shulen 2, with serial number 52797, where in exhibit P 6 collectively, the 
rejected votes has been indicated to be nil, while in exhibit R 4 collectively 
rejected votes have been indicated to be 19. The same scenario has been 
noted in the polling stations of Ilng'ong'wen 2 with serial number 52590 - 

12 votes and Olmolog Shuleni 1 with serial number 52670 -  29 votes. 
What has developed my interest here has not been the actual irregularity 
occasioned, but the act of the original forms being edited after completion 

of the process.

According to the affidavit of RW 10, it has been deponed by the
witness that, during the tallying exercise in the tallying room, it was
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discovered that, the original form 21 B for the polling station of Kwenia 1 
with serial number 52596, which has been indicated in item number four 

(4) of AGC 2, which forms part of his affidavit, was nowhere to be traced. 

In the circumstance, another form 21 B had to be filled using a copy, which 
was in possession of one of the agents. The newly filled form did constitute 
part of the original forms 21 B that were tendered by Felix Kimaryo (RW 
13) as exhibit R 4 collectively. In the same however, it has been indicated 
that, it was signed by the Presiding Officer one Lekule Ezekiel at about 

1905 hours on the 25th October 2015, which was the election date. When 
Felix Kimaryo was asked by the learned Counsel for the petitioner in cross­
examination as to how did that happen, he appeared to be puzzled, 

implying that, he was either caught pants down or the filling of the form 
and making it be signed with back dated date was done in his 
obliviousness. Whatever might have been the case, the necessary 
implication is that, the said form 21 B does not bear genuine entries.

In the course of going through exhibit R 4 collectively to compare 
exhibit P 6 and P 7 collectively, I have happened to come across with some 

forms 21 B, which do not tally with the testimony by Felix Kimaryo (RW 13) 
in Court. Even though he has told the Court that, exhibit R 4, which he has 
tendered in Court is composed of original copies of forms 21 B, the 
situation has been found to be different for the polling station of Elang'ata 
Engopito with serial number 52773, which is a photocopy with original 

entries, that suggest to have been scribbled over the photocopy entries, 
which had been on it before. The question that needs an answer from the 
third respondent is how did such a thing occur?
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But the drama seems not to have ended there. While Felix Kimaryo 
did inform the Court that, exhibit R 4 was a total number of about 175 
original forms 21 B, the situation is different for the polling stations of 

Irimanya with serial number 53029 and Lumbwa Madukani with serial 
number 53030, as the serial numbers can reveal, they are not forms 21 B 
as averred by Felix Kimaryo (RW 13), because they are forms 21 C, which 
are meant for filling results of Members of Ward Councilors. What has been 
done in these forms is to cancel 21 c and instead thereof written 21 B as 

well as the words "Matokeo ya kura ya Madiwani katika kituo cha Kupigia 
Kura" to read "Matokeo ya Kura ya Wabunge Katika Kituo cha Kupigia 
Kura". The question which does arise here is, when was the change of the 

forms made and by whom? It could be argued that, perhaps there were 
fewer forms for Members of Parliament, which did necessitate the 

application of forms used for Councilors. However, the fact that, form 21 B 
for the polling station of Kwenia 1, which was filled during the tallying 
exercise according to RW 10, was made of form 21 B, the implication is 

that, there were still some surplus forms of 21 B. In any event, the duty to 
explain to the Court regarding the irregularities, which have been indicated 
above, lay to the Returning Officer (RW 13).

The Court of Appeal (T) in the case of Sam w el S ilanga Vs 
R ep u b lic[1993 ] TLR 149, speaking through his Lordship Kisanga JA, did 
hold that, even though the duty to establish the guilty of the accused lies 

to the prosecution and that, the standard is beyond reasonable doubt;

"Once it  w as show n that, the ap p e llan t's palm  w as sta in ed  
w ith  b lood  a t a tim e  when m urder in vo lv in g  stab  w ounds h ad
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ju s t been com m itted in  the neighborhood, and  no doubt 
susp icion  w as m ounting h igh  a ll over the p lace, one w ould 

expect the appe llan t to  exp la in  how  he g o t h is  palm  sta in ed  

w ith  b iood, ce rta in ly , it  w as h is  b e st in te re st to  do so ."

In the same vein, it is common knowledge that, the petitioner in this 
matter has the obligation to establish the irregularities complained in his 
petition beyond reasonable doubt. Nonetheless, the fact that, the 
documents which the third respondent has tendered in Court some of them 
are irregular in that, they differ with the others, implying that they have 

just been slotted therein for a certain purpose, the third respondent bore 
the responsibility to explain to the Court as to how such irregularities got 
occasioned. The absence of such explanation as it has been the case here, 
entitles the Court to draw an adverse inference against the one who has 
tendered them.

With regard to the number of the votes, which have not been 

accounted for when the figures in forms 21 B are compared with the 
spreadsheet according to my computation is about 730 votes. From this 
figure, the number of votes of which the petitioner has been deprived is 
about 397. It has been argued by Mr. David Kakwaya, learned Principal 

State Attorney in his final submission that, even if the votes which the 
petitioner has complained to have been deprived, are added to what he did 

poll, still, the first respondent will remain to be the winner by a big margin. 
Indeed, when the number of votes, which the petitioner was deprived of, is 
added to what has been indicated in the spreadsheet and for that matter in 
form 24 B, the number of votes garnered by the petitioner still remains to
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be below the one garnered by the first respondent by a margin of 397. The 
question as to whether such irregularity did affect the final result of the 
election is the subject of the subsequent issue that is, the tenth issue.

The wording of the tenth issue is, whether the anomalies and/or 
irregularities, which have been pointed out in the other issues above, if 
established, did affect the Parliamentary results for the Constituency of 

Longido at the detriment of the petitioner. In the view of the learned 

Principal State Attorney, the irregularity occasioned by the third respondent 
in posting the results from forms 21 B into the spreadsheet, which was the 

working program as conceded above by the third respondent, was not 
fatal. He has craved the Court to follow the principle, which was laid down 
in the case of M bowe Vs E iu fo o  [19677 EA 240, where it was stated 
that;

"---the re su lt m ay be sa id  to  be a ffe cted  i f  a fte r m aking 
ad iustm ents fo r the e ffe ct o f p roved  irre g u la ritie s, the 
con test seem s m uch c lo se r than it  appeared to  be, when firs t 
determ ined. B u t when the w inn ing m a jo rity  is  so  la rge  th a t 
even a su b stan tia l reduction  s t ill leaves the su ccessfu l 
cand idate a w ide m argin, then it  cannot be sa id  that, the 

re su lt o f the e lection  w ould  be a ffe cted  b y  any p a rticu la r 
non-com pliance o f the ru le s---."

Indeed as it has been depicted above, after making the adjustment 
of the votes, which have been established to have been improperly posted 
and thereby, depriving the petitioner his legal votes which he had polled,
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his margin with the first respondent, who was declared to be the winner 
according to my findings, is about 397 votes or so. Had the irregularity 
being complained of by the petitioner been solely founded on the posting 

of the votes into the spreadsheet from forms 21 B, the petition at hand 
could have peacefully been laid to rest. Nonetheless, in the petition at hand 
that is not the case because the current irregularity has been 
complemented by other irregularities as it has been illustrated above, of 
which can be summarized as herein below, that is;

F irst, that, there w as chaos in  the ta lly in g  room , w h ich  d id  

m ove the R etu rn ing  O ffice r to  requ ire  the Candidates and  
th e ir gen ts to  g e t o u t o f the ta lly in g  room .

Secondly, that, the ta lly in g  exercise  o f the votes in  the 
ta lly in g  room , w as m ade in  the absence o f the p e titio n e r and 

agents fo r no apparent reasons.

Third, that, the decla ra tion  o f the fir s t  respondent to  be the 
w inner fo r the Parliam en tary e lection  fo r the constituency o f 

Longido w as m ade b y  the R etu rn ing  O ffice r in  the absence o f 
the p e titio n e r a fte r he had  been requested to  g e t o u t o f the 
ta lly in g  room .

Fourth, that, there w ere irre g u la ritie s  occasioned in  the 

course o f p o stin g  the re su lt from  form s 21 B  in to  the 
spreadsheet, w h ich  w as used as the w orking  program  and 
u ltim a te ly  in  form  24  B.
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F ifth , that, the w hereabouts o f o rig in a l form s 21 B, fo r the 
p o llin g  sta tio n s o f Kw enia, E lang 'a ta  Engopito, Irim anya and 
Lum bwa M adukan, w as n o t m ade know n and  in stead  

thereof, there w ere s lo tte d  in  o th e r form s in  the p rocess o f 
ta lly in g  the votes.

The question that does crop from the above listed anomalies is 
whether they were fatal, and thereby, vitiating the election result. In a 
Kenyan election petition of R ash id  H am id Ahm ed Am ana Vs I. E. B. C  
and  Two O thers EP  No. 06 o f 2013 a t M a lind i, the learned trial Judge 
had an occasion of giving the position to be taken in the course of 
deliberating irregularities alleged to have been occasioned in an election, 
when he held that;

"—  a p e titio n e r n o t o n ly  needs to  estab lish  irre g u la ritie s  and  

th e ir e ffe ct on the outcom e o f the e lection , b u t a lso  requ ired  
to  estab lish  that, such irre g u la ritie s  w ere as a re su lt o f 
o u trig h t negligence o r de libera te  action  on the g u ilty  party. 
The C ou rt w ill g en e ra lly  lo o k  a t the g ra v ity  o f the errors, 

m otives and  e ffe cts on the re su lts— ' '

Relying on the above holding, the learned Principal State Attorney 
has submitted that, the irregularities which got occasioned by the third 
respondent in the instant matter were a result of ordinary human error that 

was called by fatigue after having worked for a long time under pressure. 
The fact that, there has been no evidence to establish that there was any 
ulterior motive he has invited the Court to disregard the irregularities, and
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confirm the verdict of the Returning Officer by declaring the first 
respondent to have been fairly and justly elected to be the Member of 
Parliament for the constituency of Longido.

I am in agreement with what has been submitted by the learned 
Principal State Attorney, in so far as the arithmetical irregularities are 
concerned. When it comes to the question of chaos, conclusion of tallying 

votes and declaring the winner in the absence of a candidate for no 
justifiable reason, as well as slotting improper forms in the tallying process 
cannot be said to have been occasioned by human error. To the contrary, I 
consider the act of slotting in improper forms 21 B in the tallying process to 

have been aimed at cheating the result and thereby diverting the choices 
of the electorate.

While mindful of one of the principles which has prefaced this 
judgment that, Courts have to sparingly interfere with the verdict of the 

Returning Officer save in the most compelling circumstance, it is my 
considered opinion that, the circumstance of the tallying room in the 

matter at hand was clearly not friendly so as to give results, which did 

indeed reflect the wishes and real conscience of the electorate of Longido 
constituency. I would therefore wish to conclude my deliberation on the 

irregularities occasioned in the matter at hand by citing a quotation in the 
decision of the case of P rin ce  Baaenda Vs W ilson M a s ilin a i and  
A n o th e r[1997 ] TLR 220, when he held that;

"I end b y  saying  that, the irre g u la ritie s  and  m alp ractices I
have p o in ted  ou t in  th is  judgm en t w ent to  the ro o t o f the
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e lection , m aking the w hole p rocess m eaning less and  thus 
m aking the e lection  n o t free  and  fa ir—

To that end, I answer the tenth issue in the affirmative that, the 
irregularities, which were occasioned in the election at issue at the tallying 

room to be precise, did fundamentally affect the result of the election. As a 
result, I hereby nullify the election, which was held in October 2015 for the 
constituency of Longido and direct that, a by-election be conducted, to 
enable the electorate to freely and fairly exercise their right of electing a 
representative of their choice.

The gist of the eleventh issue is about reliefs, of which each party to 
this petition is entitled. It is my holding that, the petitioner has succeeded 

in his second amended petition, whereby his prayers therein, are hereby 
granted. In conclusion therefore, my final orders will be as follows that is:

First, it is hereby declared that, the Parliamentary election, which was held 
on the 25th Day of October 2015 for the constituency of Longido was void 
and therefore, it is hereby nullified.

Second, in terms of the provision of section 113 (1) of the National Election 

Act, Cap 343 Revised Edition of 2015, a certificate shall issue forthwith to 
the Director of National Election Commission informing him of the 

nullification of the Parliamentary election for Longido constituency.

Third, the petitioner shall have his costs for this petition.

Order accordingly.
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