IN THE HIGH COURT OF TANZANIA
AT DODOMA

(DC) CIVIL APPEAL NO. 03 OF 2016

(Appeal from the decision of the Resident’s Magistrate’s ¢ourt
of Dodoma at Dodoma in Civil Case No. 05 of 2012) i
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O01/11/2016 & 06/12/2016
SEHEL, J.

This appeal originates from the Resident Magistrate's Court of
Dodoma at Dodoma (hereinafter referred to as-“the frial court”). The
Ist respondent filed -a suit against the appellants for unlawfully

. appropriating the 1st respondent’s properties. The 1s responden’%
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therefore claimed against the appellants jointly and severally for an

order that:

a) The appropriation of the respondent's properties by the

appellants was unjustified and unlawful;

b) The ultimate sale and ‘rronsfer/deliveronce'of the said
properties of the respondent to the appellants  was

unjustifiable and unlawful;

c) Appellants to return the respondent's properties or payment
of the total sum of Tshs. $5,000,000/=(Say ninety five million)

being the vaiue of the properties appropriated:;

d) The appellants acts to appropriate and/or attach and sale _

the properties of the respondent was negligently underTokei:_;_
and the respondent is entitled to the payment of Tshs,

55,000,000/= or any other amount as general damages;

e) The payment of the interest of porogrqph (c) above at the

rate of 12% from April, 2012 to the date of payment in full;

f) Costs of the cose;&



g) Any other reliefs as the Court may deem fif to grant.

The ftrial court after hearing the suit granted both the 1¢
respondent and 2”d respondents Tshs. 80,000,000/= being specific
damages, or the oppéllon’rs to return back the respondent’s
propérﬁes. The ftrial - Couﬁ also granted the respondents Tshs.
20,000,000/= as general damages and an interest of 21% of Tshs.
80,000,000/= from April, 2012 to the date c.>f payment in full. | wish o
point out here that the name of the 2nd respondent came into the
picture in the judgmehT and drawn order of the trial Court. The 20
respondent was neither a plaintiff nor made a party to the
proceedings by dny cour‘r‘order as such | hold that the impleading or
joining of the 2n¢ respondent at the judgment stage was improper

and illegal.

Be it as it may, the appellants through the services of Supreme
Law Chamber appealed to this Court with five grounds of appedl
since they were dissatisfied with the judgment and decree of the frial

Court. The grounds of appeal are; g



1) That the trial court erred in law and fact in awarding the
respondent specific damages of Tshs. 80,000,000/= when

actually the same was not proved and also not pleaded;

2) That the trial court erred in law and fact in awarding the
respondent general damages of Tshs. 20,000,000/= when

actually he is not entitled to the same;

3) The ftrial court erred in law and fact in holding that the
respondent’s properties be returned as they were unlawfully
aftached onq sold when actually the respondent defaulted
fo pay the 1st appellant’s loan and the same were sold to

recover that loan;

4) The trial court erred in law and fact in fciiing\;to'undersfond
St
that the 1st appellant is registered legal entity capable of

peing sued solely in its own name without joining its workers;

5) The trial court erred in law and fact in entértaining issues of

land when actually it has no jurisdiction over the SaMe. gk



By order of this court, the appeal was argued by way of written
submissions whereby both parties dully complied with the :filing

schedule as ordered.

In the process of composing the judgment, | noticed that ’fhere

is legal issue- that parties have to address this court. The said :iégol

issue is whether it was proper for the 15t respondent to insfitute aifresh

suit in challenging ‘execution proceedings of Kibakwe Primary Court

in Civil Case No. 15 of 2011. This issue was raised by the appellants af

T

the trial court in their joint wriﬁen%s?dremenf of defence but it was
It
struck out for want of prosecution. This court therefore invited parties

-—_—

to address it as to whether the 15 respondent should not :hove
proceeded by way of objection in the same court that orderecl:i the
attachment. :

The 1st respondent was of the view that it was proper foé two
reasons. First, the attached properties were not part of attachment
orde?. Se-condly, the order of the Primary Court wdsAfor attachment

and not for sale thus the selling of attached properties that were

mentioned in the order and the ones not mentioned in the order was
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improper. Mr. Machibya, learned advocate holding brief for{ Mr.
Kyaruzi, learned advocate for appellants was of the view that it was
not proper for the respondents to institute afresh suit. He said ifl the

respondent was not satisfied with The decision then the proper.

procedure was to lodge an appeal against the'properties that were

mentioned in the attachment order and for the ones that wereinot.

mentioned in the attachment order then T‘he proper procedure was
|
to file objection proceedings. In this way, the counsel said, iti will

avoid the issuing of conflicting and confusing court decisions.

- As instigated earlier, the 1st respondent was the one who filed

the suit against the appellants. In his plaint, he complained about his
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properties being taken by the appellants without any colour of riE ht.
Appellants in their joint written statement of defence rciseE Jd‘
defence that the sale was done through proclamation order of
Kibakwe Primary Court in Civil Case No. 15 of 2011. During the ftrial,
the 1st respondent tried o ju’sfify his. reason as to why he decided to
file a fresh suit. He said that he was not a party in Ci.vil Case No. 15 of

2011 at Kibakwe Primary Court. The argument that the 15! respondentq&

~
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was not a party does not have any justification for him to institute a
fresh suit. It is a salutary rule that any party be it a judgment debtor
himself or a third party may object to The aftachment on ground
that such property is not subjecf and/or lio!ble to attachment or on
some other grounds. Such objection has to be filed in the court.

which passed the decree and that covers the 1t respondent herein.

And if the 204 respondent, a party 1o a main suif at the Primary Court,

was not satisfied with the decision of the Primary Court, then she had

a right of appedal.

A similor circumstance occurred in the case of Kangaulu Mussa
Vs. Mpunghdﬁ Mchodo [1984] T.L.R 348. In this case Mpunghati
Mchodo (the defendant) attached Kangaulu Mussa's cafttle (the
plainftiff) iﬁ execution of a court decree passed by the District Court
of Dodoma in Criminal Case No. 122 of 1981, to which the plainfiff
was not a party. The plaintiff opened a fresﬁ suit in the High Court. At
the hearing, the late Lugakingira, J (as he then was) invited parties to
address the court whether it was proper for the plcinfiff to institute @
»fresh suit instead of proceeding by way of obje_cﬂoh in the cour’rd
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which ordered the attachment. It was argued that the attachment ‘
was unlawful and since the plaintiff was not mentioned in the
attachment wairant was not a party then it was proper 1o institute @
fresh suit. In dealing WiTh. this issue, the late Lugakingira, J (as he then

was) said:

"I am aware ~1‘hc1f a person may bring a fresh suit where he
couid also have proceeded by way of objection. This is not @
statutory rule but it seems to be accepted in practice. That
being so, it means that the court is vested with discretion to
entertain or not to entertain a suit which could have been
brought by way of objection, depending on the circumsfances
of each case. Thé circumstance of this case do not reveal any
grounds upon'which it would be more fo the od@orﬁ‘oge of the
parties hor that ju;ﬁce would be befter served for this court fo
take-over a matter in which the District Court has jurisdiction by
way of objection. Whether the 'ploinﬁff was named in the
worroﬁf of attachment or not is beside the point. fhe statutory

rule is that any pérson aggrieved by the execution of a decree&
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may object to the court which passed the decree and that
covers the plaintiff. There should also be some order and sanity
in the institution of proceedings. Where a matter has started in
one court it is proper for that matter and the resultant effects to
be concluded in that court. If anyone is still aggrieved, there is
of course a right of appeal. But for a higher court fo take .up
such a matter directly just because practice permits if, is to
import disorder in the administration of justice and | am
personally not prepared, where | can help it, to bé a party to
such disorder. In the circumstances, | am not satisfied that Mr.
Alimwike hcs rq(seq_'_-suf'ficienr_grounds upoﬁ which to dispense
with the jurisdiction of the Court which ordered the
attachment. | also think that in the circumstances of this case,
the matter can only be prqperly and speedily dealt with by the
Disfricfl Court, and full justice can only be obtained there. | say
that full justice can only be obtained there because if the
plaintiff were to succeed in this court, and an order were rhode

for the restoration of the cattle, the defendant would-have foﬁ



go back tfo the District Court fo obtain another worrohi% of

attachment. This Court cannot issue one. If the plaintiff ﬁhfinks
he can succeed, therefore, let him succeed in the District C%)urf
which also has the power to bring the matter to a lobé’col
conclusion. For these reasons, the suit is struck out. The ploié}fff is
at liberty to proCeed by way of an objection in the Dés%ricf

Court. | make no order as to costs since this matter was rélifsed

by this court.”

It follows then that the 15t respondent was 'rquired to filef his
|
objection at Kibakwe Primary Court as it is the proper court to deol

1

with the issues raised by the 15! respondent at the trial CerT, THd;T is,

whether the properties were uniawfully appropriated or not. AllsjI as
held by the iate Lugakingira, J (as he then was) full justice couéd: be
obfoi'ned for both parties at Kibakwe Primary Court since of’rﬁ‘r the
attachment and sell of the 1s respohden’rs' properties being held
unlawful by THelResidenT Magistrate's Court, the appellants ctonno‘r
go back to Kibakwe Primary Court to obtain another \'Ndr.rom of

attachment. Therefore, the filing of the fresh suit created a disor‘der{ "
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in the administration of justice and the Resident Magistrate's :Ciourt

0

erred in entertaining the fresh suit. It is obvious that the oppeHom‘c

Te—

— |

have been denied their.vested right to the decree which ought to
z |

be made effectual. As correctly stated by Mr. Machibya, ‘rheécjrder

of the Primary Court was reversed by the Resident Magistrate’s éCgiourT

j .
of Dodoma unprocedurally as such the proceedings and order of

the Resident Magistrate's Court was uncalled for and made it o be

ilegal. . !1
.
oo i
in thot regard, | proceed to quash the proceedings @f the
Resident Magistrate's Court and set aside the judgment and dbcree
i H

issued on 20M day of October, 2015 for being illegally made. The 1
—

respondent is at liberty to proceed by way of an objection, if%he SO
wishes, subject to limitation period. Since the issue was raised b\r/ the

Court then | make no order for costs. It is so ordered.

DATED at Dodoma this 13t day of December, 2016.

“’—:& - ¢

FL £ @QM\\
Lt BMASehel
JUDGE
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Judgment delivered in open court at Dodoma under my hand and
seal of the court, this 13i1h day of December, 2016 in the presence of

the 2nc appellant and 1t respondent. All other parties are absent.

Right of appeal is fully explained o the parties.i

P Lol i St
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Fries e B.M.A Sehel
J '._‘ -";- ’ e P E“\. JUDGE

e ¥ 13" December, 2016. |
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