THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)
"~ AT MTWARA

CRIMINAL APPEAL NO. 122 OF 2016
[Appeat frorm the decision of the District Court of Liwale (R.E. Kangwa, DRM) dated 30™
September, 2016, in Criminal Case No. 33 of 2016]

ALLY HAMADT HATEULE vrevieiiereeersesrereserersssessssssessessssessnssenns APPELLANT
VERSUS
THE REPUBLYIC vvvveevveeeevnrsssssssesssssessesssansesssssssssssessasesssanes RESPONDENT

Twaib, J:

The appellant, Ally Hamadi Nateule was the accused person beiore the District
court of Liwale in Criminal Case No. 33 of 2016 where he was charged of raping
one Fatuma Fasimu Mchwembo, a girl of 15 years of age. At the conclusion of =
e iz, e vis convictad' es Chargad > andy sorkenceds to thipty- (30) .ygire
imprisortert. Aggrivved; e .kas lodged this appeal. His pefition of anpeal,—
which cantains seven grounds, challer.ges Lotk the con’vi{ctio‘n and ‘sentence.
However, the seven grounds may be condensed into three grounds, as follows: -~

1. That in convicting and sentencing the appellant, the trial court did not take
into account the fact that the appellant was aged 16 years.




2. That the case against the appellant was fabricated as PW1 had grudges
against the appellant. ' '

3. That the appellant di¢i not commit the offence because on the alleged date’
and time he was sick and was at his home with his family. And that he was
denied and opportunity to call witnesses

Ar the hearing of the appeal before me, the appellant appeared in person and
had no legal representation: The Respondent Republic was represented by Mr.
Makasi, learned State Attorney. '

In his brief submission, the appellant ostensibly added a new ground and
submitted, in essence, that though he is, as of now, 18 years old, he was only 17
3t the time of the alleged commission of the oiience. He further argued that the

-instant case has been cooked-up Ly the vic{ir'x’s father bnc-aus‘e he owed him

Teiis 586900/=. e aprefiatrc | . o Y 44 f@& iny las oee. a5 d‘ﬁs]*ta tra;
be convicted of répimd t‘hc same i, But ¢ e father was not happy Vi the
punishment tmposeu,, bat B8 he vig R T ‘v‘:ﬁm 107 LR QTSN T‘}@ﬁ(ﬁc«f
period of community service. T'hat was why, lamented the appellant, the father
came up with this case—t0 ersure that he (the appcellant) is this time around
sent to prison.

-On his part; Mr. Makasi supported the corviction. He contended that t:he issue of

age was not disputed at the trial court. T‘hn charge shect and. the. facts of: the
case together with the appc Hant's deofence sn*“ Lis-age as 18 years: eld:.

On the appeﬂants assertion -in one of he erounfs ef appeal t;‘g t-he W8S, denui
an opportunity to call witnesses, Mr. Maka_»l responded that the record shows
that the appellant promised to caII three witnesses. But he only brought two. The
last one was reported sick and the appellant closed his case. Hence, he had

. ample opportunity to call witnesses.




¥
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As for the grievances between the appellant and PW1 (the father of the victim),’
Mr. Makasi submitted that the appellant did not bring up the issue at the trial
court. To him, this is an afterthought and cannot be entertained at this stage. He
referred to the evidence of the alleged victim (PW2), who told the trial court that
she had a relationship with the" appellant since 2015, and that they had sex on "
the material date. Counsel further submitted that there was evidence from DW2

and DW3 that the appellant was not at home on the day and time of the
incident.

Mr. Makasi submitted further that the best evidence of rape is that of the victim,
in view of the holding in the case of Simon Lucas v Republic, Criminal Appeal-
No. 286 of 2013 CAT at Arusha (unreported). It is therefore his view that apart
from other evidence the evidence of PW2 was sufficient to prove the offence
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On the issue of sentence, M. Makasi submitted.that the sentence imposed was

at: ”;‘.?rwv’* 1‘\% vm tae B «" ‘w‘ 2 m mL.J rw'wd*f, t{a@refﬂ.;@ t%m Gourt..

shewld Have armhﬂwﬁ'u its 'mr'f* to sectlon 131 (2) (b) o'r the Penal Cade.
However, after the court prompted him to read the section, he conceded that the’
section was not in line with his proposition for a more severe punishment. He:
therefore withdrew his argument on sentence, and acknowledged that the
sentence was propﬁr

~

Tne w‘ous.s for ta«uf, ccawis dzetrr’ama*mn are masnly two @ne whemnr the
cffeme of. rape againgl e a;speﬂ"snt was pmvee’ beyond reasonable doubt: two,

' whethcr the se: a'a‘nce imposed: on ‘the appdiant was-excessive andsillegal.

On the first issue, Mr. Makasi viewed that the evidence of PW2 who is the victim
of rape was the best evidence to prove rape. According to him such evidence
was sufficient to prove the offence. This being a case of statutory rape, the

prosecution had a burden of establishing two sets of facts: One, that the victim
3



was below the age of 18 vears and that there was penetration of the male sexual

rgan into the victim’s sexual organ; two, that it was the appellant who was the
culprit.

In this case, the victim’s father (PW1) test;ﬁed that hlS daughter was aged 15
years and that she was a student of RM Kawawa Secondary School. This
testimeny, according to law, was sufficient to establish that the victim (PW2) was
below 18 years, because in law the evidence of the parents regarding the age of
his/her child is considered most reliable. In the absence of any other evidence to
the contrary, I accept it as a fact that PW2 was 15 years old at the time.

On the issue of penetration, the evidence of PW3, a doctor who examined the’
- victim and filled a PR3, corroborated the testimony of PW2 herself, who told the
wial courk-thah L*'* A WS pensEslion. of d. o victim's private Lsareb Hemce, the
WY dzs,ea S e*:*,wwmdms BRIV ped? AS Tor Wi 3 e rtfs,’feam 33(.
{0 t‘:e aﬁ’w tr*s (,\}',m"’iﬁt. care lmf", Lo vigkim b nsf}if She sta‘md Wat: sh@ dﬂc*”"-"
the appeiast: Lehadeaedo nAars, stz 1 :;&lﬂ W wC‘ Avat.on RES .msvmagfau
faoy hiad sexua! insarcourse. Raad ng the testinony of. PW4 it is apparent that
the witneuss was honest in what she stated against the appellant. Her testimony
does not suggest that she cooked the story against him. As rightly argued by Mr.
Makasi, the offence .of rape was sufficiently nroved against the appellant. The
trial was therefore correct i;\ convicling him as <harged.

’hei How remé:éﬁs i5 the issué,ef-sordance. 1.¢o not agmee. with Mr. Mzkaci's
propositisr thal:the SOItEIIGe was proper: Thouugh the ap -»d*mtwa»o a seesnd
offander, M. Makasi Gugm to' Fave considered tne falt thﬂ a},pelunt was ayed
18 years old at the time of the commission of the offence. In rape cases, a boy
who is aged 18 years must be sentenced under section 131 (2) of the Penal
Code, which provides (emphasis mine): '



(2) Notwithstanding the provisions of any law, where the offence is
committed by a boy who is of the age of eighteen years or
less, he shall-

(8) if a first offender, be sentenced to corporal punishment only,

(b) if a second time offender, be sentenced to
imprisoniment for a term of twelve months with corporal
punishment;

(c) if a third time and recidivist offender, he shall be sentenced to
life imprisonment pursuant to subsection (1).

Mr. Makasi appears to hoid.the view that the appellant does not fall under the -

by iBioRs of Gie ulove section bizcause he is stated to'be 18 years of age. With

due’ 'KTSPC't I'de net Uadnk thai i8 pvopcr mtc rpretcst.on of t‘hm. law. Nowhere in -

S R rm" Sivdedy T*ﬁ’ tife “u@ﬂ@at Viss® abaves 15 yEES Wwidnhe
committed the offence. The charge sheet says he was 18, the facts of the case
say the same, and when the appellant himself gave evidence in his defence, the
trial Magistrate recorded him as saying the same thing. He is not once referred
to as.a person above 18 y.,ears of age. |

he peint ot refe: FEnee- v»hen, dL .ermtmng sentence -ig the datg the- offender-
cmmmttea tHe effence. 1 think thaL to rémove a convict from the benefits of the
- provisions of- seltion. 181 (1) and (2) of the Penal Code it-miist be shown that
the offender was. at that pomt in time at least-a day older than 18
years. What this means is that on the offender’s eighteenth birthday, he is still
entitled to the benefits of section 131 (1) and (2) of the Penal Code.

-



It is not disputed that the appellant is a repeat offender. He has already been
convicted once of raping the same girt (PW2). Therefore, he falls within the -

provisions of 131 {2) of the Penal Code. The proper sentence for him would have

been twelve months imprisonment with corporal punishment. "

/ ¥
In the final resuit, while the appellant’s conviction is confirmed, the sentence of

thirty years imprisonmant is set aside. In its stead, I substitute a sentence of”
~——— Z

twelve months imprisonment.

The appeliant has been in prison for slightly over eight months since his
conviction and santencing on 307 September 2016. Considering the one-third-
saatutery remission, eight months covers the period he is supposed to spend as a
[risoner. He has aiso spent 18 days over and above that period. That, in my

Sviewy, Rlus Ul Ggony OF haviig a 33-year senlance hanginig over his head far ail
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