
IN THE HIGH COURT OF TANZANIA 
(MTWARA DISTRICT REGISTRY) 

AT MTWARA

PC CIVIL APPEAL NO. 1 OF 2016
[From the decision of Masasi District Court. (A.H. Mwetindwa, RM) dated 26th February, 2016, in 
Probate Appeal No. 1 of 2016. Originating from Lisekese Primary Court in Probate Case No. 17

of 2015]
JULIA ESTER SOWANI ........................ ......... ....... .:.................APPELLANT

VERSUS

MAGRETH FREDRICK KASEMBE.........................................RESPONDENT

Date of last order: 15/11/2.016 
Date of Judgment: 06/03/2017
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Tj;?e . K asehk ti s:.ton xkx  Esi§r

St-Vv^v iv1<r o f  Davio S>ow«ru, a i'tfto

Primary Court of Lisekese after being dissatisfied with the share of inheritance 

given to her. The Prim aiy Court held in favour of the appellant herein. 

Aggrieved, the respondent successfully appealed to the Masasi District Court. In 

ife; decision, Ibe D istrict Court teeld- int®n.atj&^ fo llo w s :

. .L hrve, rbserw d  that the point o f ccnie^tiok is <V?r. house tfv t 
afpe/fccL / ty in g b e fo re  her l;urbi;nd met
h/srdvai/i ...R-fc ih tr wom &'cf ‘the agpet/anL t^ U s/ic was actively 
irvof/cd  //t bw/df&g'such house Her husband;i$ ai<;3y so she
finds that over a il other properties her contribution is more seen in 
the construction o f such house so^he think she deserve to be given 
such house.... The court has considered the fact that the appe//ant 
and the deceased were staying in one o f the house which in 
p/eading is referred as guest house...! think it wise if  the widow be



The appellant is aggrieved by the above decision and has filed this appeal 
seeking to quash and set aside the decision of the District Court and uphold the 
decision of the Primary Court on the following four grounds:

1. That the District Magistrate erred in law by distributing the deceased 
estate basing on the contribution made by the respondent in acquiring the 
said properties.

2.. That the Honourable Magistrate erred in law by failing to consider the best 
interests of the deceased children when distributing the said estate.

3. That the Honourable Magistrate erred in law and fact by saying that the 
house so called guest house was- used as the matrimonial house by, the 
dfeeas&crifeKe be given to t;.e*v/idOw.

...I J X.*x le ft; ix fT fa it ^  •
deceased- estate l^slnc ‘on cx^neoi^s conUary to the

Before me, the parties had no legal representation and thus appeared in person. 
Py consent, the appeal was argued by way of written submissions.

Submitting on the first ground, the appellant argued that the District Magistrate 
mix^d'bet^ee-w t#e issue of -division of assets Crider seetten
@f $ius.liawr>f'Msrlage Ad, ?.?. .Jf. 2 ? C a n # '  
3GkniRi«tifetioiw,oT^5t^; Vic viewed tl’/Cl il 'w:r. \\ron% for *
t © - r ^ a d o  tl& aaq îs; ef *
0&risidfer^§ttfiri3sfefe o f‘iaferlt^.icc, ThavtSe. deeded--Joseph Dav l& Sw im ti a , 
Christian, died intestate and the only law which ought to have been considered 
in distribution of the deceased estate is section 127 of the Indian Succession Act 
which requires 1/3 to be given to the widow and 2/3 to the children.



On the second ground the appellant submitted that the exclusion of the said 
house from the estate of the deceased person deprived the children from 
reasonable enjoyment of the estate of their father on the ground of being a 
matrimonial home. That the same is against section 10 of the Law of the Child 
Act 2009 which provides that "a person shall not deprive a child a reasonable 
enjoyment out o f the estate o f a parent

On the third ground, the appellant submitted that the authority to divide the 
estate of the deceased who died intestate is vested in the administratrix of the 
estate who was dully appointed by the court with competent jurisdiction. To 
support this position, the appellant cited the case of Somson Kishosha Gabba 
v Charles Kingogo Gabba (1990) T.L.R 133 which held:

The tria l court had no power to distribute the estate o f the* deceased 
pprsm  to th& ittspoctim . hms, tj?& pp iw r o f di€pt$u&®/$Js 
administratrix o f the deceased estate.' '■ ■"  ̂ ^

Irit-apfJeiranf o^nec^fhat;if-was wrong f6f tffc"

part of the estate of the deceased and therefore ought to have been distributed 
according to the laws on probate and administration o f the deceased estate. He 
also cited the case of Mr. Anjum Vicar Saleem Abdi v Mrs Naseem Akhtar 
SateemZsmgie, 7r3 of 2003 (Unroported) whera-.it’ was’foeJ**:

T-jte sitifrsJii'rg- er-iPBirkponi^  hemeorprcperty^. asstfae fiia f tiig k  
GmrP-la&GlLtd, f&m&d- p$it«of. the estotie~.Qf-t'he* deceased following 

.M iei&Gr,' died testate .or ifftest&te,. -M
djistk&uitiQR fe i& L'heneficiaries; provided it-was not disposed o f Hy 
the deceased inter vivos, was governed by the laws on probate and 
administration o f deceased estates. It was therefore wrong on the 
part o f the learned judge to pick out only this property and give it to 
the r e s p o n d e n t -
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On the last ground, the appellant submitted that the District Magistrate ought tQ 
i have considered ithefreleW
estate instead of considering extraneous matters. He however did not elaborate. 
He prayed for the appeal to be allowed with costs.

Responding to the above submissions, starting with the first ground, the 
respondent submitted that according to the evidence on record, particularly the 
document titled "makubaliano mapya ya mgao wa mali za marehemu Joseph 
David Sowanf' it is the appellant herein, the administratrix of the deceased 
estate, who distributed the estate. Such distribution was witnessed by the 
Resident Magistrate, Village Executive Officer and beneficiaries of the deceased 
estate. For that matter, it was his view that the complaint that the District 
Magistrate distributed the deceased estate on the basis of the contribution made 
by the respondent is baseless.

.as warheid• ia tl-ta cav? of Seku~da JM&wamba-y R&madfe&nl

distributing the estate of the deceased to the beneficiaries in accordance with 
the requirement's of tne law,.

On the second ground, the respondent responded that the allegation that the 
b.6st>iR.t8r«sts^of- .̂e deceased's c lJiJrcn not ronsidered is  Kasefess; because 
all cMfdren who were bom. aut of the wedioc.k-wer>  ̂ positively copsi.dared in. the 
sd C3ftop: * m afiya' ya *VS,.. iiic^ za\m ^rd^n^  Jbseph-Bavid

©a t^e;^lfd:''§round *t̂ e -rjesponclent=responded 'that 'tfie "so'eaRe$;guest*housed 
was used as a matrimonial house and was acquired by the deceased and the 
respondent during the subsistence of their marriage. Therefore, in view of the 
decision in Bi Hawa Mohamed v Ally Self (1983) T.L.R 32, there was joint 
effort in acquiring the said house.- She added that the decision to allow tfie
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widow to inherit the said house was reached by the administratrix of estate and 
the children left by the deceased and therefore there was no error in law.

On the last issue, the respondent submitted that the Magistrate did not distribute 
any property' lefc by the deceased to the beneficiaries. The trial court confirmed 
the division of the deceased estate done by the administratrix of the estate, 
hence there, was no extraneous matter as alleged by the appellant.

In his rejoinder, the appellant reiterated her earlier submission and added that- 
the evidence called by the respondent "makubaliano mapya ya mgao wa ma/i za 
marehemu Joseph David Sowanf cannot be used and interpreted to mean that 
the distribution of the deceased's assets was done by the administratrix of estate 
in relation to the disputed house and the plot adjacent to the house, and that 
when one looks at the said document, it is clear that the respondent was the one 
who mote, the said document i.n the form of a letter addressed.tat&e ehildren.of 
the deceased. That part of the said letter reads:

pembeni na nyurnba hiyo biia kujaii maamuzi ya mahakama.

The appellant subm itted that the act of the respondent who is not an 

adm inistratrix of the estate to decide to take the big house and the plot adjacent 

te it ;  w feK -S s*h t§N e r value-than the other- pr®penSes, wffile sfre knew* tfiafr tfie 

, children o ft in e  deceased- ere .still young, i f  contrary to the law.. The power.of

- deceased property. is .va s^ d? irc -t^  esta&fc

cotter- sx?e$&iv §9 o f ' P F o f e f e  and Aolm'inistcatidri ptOslaSe. Atefc, aiidmok m  M e 
rcsfprfcteMt. Sfie prayed tt*at-tfte-appeal-be a!lmyoduwit^:GOste.

As was before the District Court, the dispute between the parties in this appeal is 
over the house known as "the guest house", which, according to the appellant, is 
more valuable than the other properties. The appellant submitted that by giving 
the respondent the said house the District Court exercised a duty which is solely

5



vested in the administratrix of the estate. The respondent maintains that the 
[couttffii.diTnQtfojk n b ^
what was distributed by the administratrix of the estate.

I will begin with one issue that needs this Court's determination. It relates to the 
contention that the District Magistrate confused the issue of division of 
matrimonial assets under section 114 (1) of the Law of Marriage Act Cap 29 
R.E.2002 with that of probate and administration of estates.

In principle, a person has the right to inherit from the property that wholly 
belongs to his/her spouse. It is also the law that a wife has an interest in all 
properties acquired during marriage by joint efforts between him and her 
husband, even if these properties are in the name of the husband alone. 
Therefore., when one of them dies,"oilly'the .interest that wholly belongs to the 
deaoaes^ will be cart. cf .the a d r ::>;3*r?.fe;p of the estate. The ir4esest<©fr#^ 
surviving patty cannot fee part of the administered estate.

Court ought to have considered the efforts of the respondent Margret Fredrock 
Kasembe- in the acquisition of the said property as her personal interest as a 
wife, which interest was not supposed to have been made part of the 
adj’TH^ êi ed *QSt3te.

i^ r@ sC& ‘d^5i^r*ftcr.deceased LusLend)/H .t-i&rgite :stic& inisjabst--
- sitmvs;> rra,st£f >§C be- isolDted ar.d-., shoafQ no£ be rco&e -ppH* 

deceased estate). This can be done by receiving evidence on the extent of the 
effort made by the wife in acquiring the property and a percentage of it be given 
to survivor. The percentage need not be based on mathematical precision. It is 
often difficult, if not impossible, in such a case, to be precise. AH that the court 
can do is; as far is possible, to isolate the surviving spouses' interests and leave



the rest of the property to be distributed to the deceased's heirs. It is to be

remaining part of the estate as his/her share in the estate of the deceased. In 
this case, the Primary Court did not do so.

When the matter went to the District Court, it gave the respondent the alleged 
house as part of her inheritance. But the ground for giving her was that she 
made spousa! contribution to the acquisition of the said house. That cannot, of 
course, be a ground for inheritance. But it can be a ground for separating her 
matrimonial share from the estate. However, according to the appellant, the 
disputed house has a higher value compared to other properties. Which means 
that the District Court's order gave her more than she deserved. Whether this is 
true or not cannot be done without.the said value being determined. That can be 
done by the administratrix. In case of 3.dispute, the Court may. step in to resolve 
this i&uef Bufa valuation of-trie respondent's true contribution must be made:'A

the heirs, the respondent included.

Before concluding, it is pertinent to discuss the issue regarding the settlement 
that the respondent alleges to have been reached between her and the 
arirtii«istra&'’ix, J.eao£i&g t© her-beiPi§, giv,®o the,guest house-. af*&.$*e.|pji©Ge ©fc-lanel

rid

' r •  » -* '  K 4 ’ V v  -  * * , •  u

c-Ti. int3r:c t̂ .o%tte projsertyi Kagme.wiyv her, Thewofcdifig,:.of'ife,
; * J ' ’ ' V". - *.> ~

begins wifi^he-words: "Mtm i M&greth Kasemb@....mmeamue baada ya'kutafakan 
kwa kina na kufanya maamuzi kama ifuatavyo..." says it all. This was a bilateral 
decision by the respondent alone. Unless agreed by the heirs and the 
administratrix, it cannot form a settlement as the respondent claims.
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All in ail, therefore, by picking out only the alleged house without there being a

error. But its most fundamental error was by blessing the purported settlement 
that was no settlement at: all, and basing its decision thereon.

In fine, I allow this appeal only to the extent discussed above. I quash and set 
aside the order of the District Court granting the respondent the guest house and 
the plot adjacent to it. Exercising this Court's revisional powers, I substitute 
therefor an order for the original case file to be returned to the trial Primary 
Court, with the following directions:

1. The Primary Court should take additional evidence from the parties
to determine the extent of contribution made by the respondent, 
Margret - Fredrick Kasembe,' in the acquisition of matrimonial 

r.;l;<0 y  ' \ ‘ r " i 'I cr- ‘
. the- carriage and before the death of the deceased.

„•/ ~ }’/•— y Cc' :rV 'ih c ‘ ,-~J ,;C tK  [‘
/■V • t  / v — ** I t ’- >• I ' 2S  p  ’

• tv -ski T,';‘ r(\ ;t d  ihs '

3. The remaining 'percentage sha!! be considered as a whole belonging
to the deceascd's estate-and shall be administered and distributed 
by the administratrix (appellant) to all heirs (including the children of 
tTie deca^ecTand tij&a';*; lOlfcr.l), according to law.

L  I* & ' r ' 1 ' ■ . - .

CulvTfM 'D  ^  tV s £'' x!ay.pf rch,;,-20i7i

F. A. Twaib 
Judge 

06/ 03/2017
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