IN THE HIGH COURT OF TANZANIA
{(MTWARA DISTRICT REGISTRY)
- AT MTWARA '

PC CIVIL APPEAL NO. 1 OF 2016
[From the decision of Masasi District Court. (A. H. Mwetindwa, RM) dated 26" February, 2016, in
Prohate Appeal No. 1 of 2016. Originating from Lisekese Primary Court in Probate Case No. 17
of 2015]

JULIA ESTER SOWANT ...iverrerrreses feeeresennnsneeessnneionnnnns veeeeeees APPELLANT -
VERSUS
MAGRETH FREDRICK KASEMBE .evoeememeoeeoeoeeoeeeeoeeeeoeeeeoens RESPONDENY

Date of last order: 15/11/2015
Date of Judgment: 06/05/2017
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Primary Court of Lisekese after peing dissatisfied with the share of inheritance
given to her. The Primary Court held in favour of the appellant harein.
Aggrieved, the respondent successfully appealed to the Masasi District Court. In
it deaision, the District Court keld intex:.a/ia:a;s,iﬁsllewxs:
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-f/nds that over ail other propemes her contribution is more seen in
the construction of such house sosshe think she deserve to be given
such house....The court has considered the fact that the appellant
and the deceased were staying in one of the house which in-

pleading is referred as guest house...I think it wise if the widow be
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g/ven sum house .50 this Court a//ows the appeal in. pan‘ that isto. .
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The appellant is aggrieved by the above decision and has filed this appeal
seeking to quash and set aside the decision of the District Court and uphold the
decision of the Primary Court on the following four grounds:

1. That the District Magistrate erred in law by distributing the deceased
estate basing on the contribution made by the respondent in acquiring the
said properties. .

2. That the Honourable Magistrate erred in law by Af‘ailing to consider the best
interests of the deceased children when distributing the said estate.

3. That the idonourable Magistrat2 crred in law and fact by saying that the
house. s0 called guest houso was-used as the matrimonial house by, the
u&ccaaéu Vience be Ji /en L~) Loy fldov.
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Before me, the parties had no iegal ra.preaent tion and thus appeared in person.
Ry consent, the appeal was arguec by way of written submls-alons.

- Submitting on the first ground, the appellant argued that the District Magistrate
mixed betweeir tie igsue of -division of metiin.Grial assets L:nde,r- secton 114*(1)
o s, Law: of Marriage AM, s ( TN QW l* 1 {5 ﬁwwpr;m&%a ang’
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té-“c&nsiﬁ*ér'fté"; '@a;sﬁ"“"%wm. rudb {36 asq': 3..& o of- mummcmﬁa} assets; w}mn
sensideriag the:issde 6f iafidritatce. Thot tn:‘ c‘c& ased- 103 ﬁp‘w Dav:a .)awaa a.
Christian, died intestate and the only law Wthh ought to have been considered
in distribution of the deceased estate is section 127 of the Indian Succession Act
which requires 1/3 to be given to the widow and 2/3 to the children.



On the second ground the appellant submitted that the exclusion of the said
house from the estate of the deceased person deprived the children from
reasonable enjoyment of the estate of their father on the ground of being a
matrimoniai home. That the same is against section 10 of the Law of the Child
Act 2009 which provides that “a person shall not deprive a child a reasonable
enjoyment out of the estate of a parent.” ' '

On the third ground, the appellant submitted thét the authority to divide the
estate of the decsased who died intestate is vested in the administratrix of the
estate who was dully appointed by the court with competent jurisdiction. To
support this position, the 'appellant cited the case of Somson Kishosha Gabba
v Charies Kingogo Gabba (1990) T.L.R 133 which held:

The trial court had no ponvf?r to distribute the estate of the deceased
parsan e tha. respeckive Fers, e ppwer of d/»cm@um s gives-ta the,
adm/n/ t/az‘r/x of the deceased estaz‘e !
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s, e was of the view that the safe Fouse #as
part of the estate of the decezsad and therefore ought to have been distributed

according to the laws on probate and administration of the deceased estate. He

also cited the case of Mr. Anjum Vicar Saleem Abdi v Mrs Naseem Akhtar

Satéem.zémgie Probate.Gause.Mo. 73 ®, 2003 {Unreported) wherg.it was held:
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fis, geath, Hihater the. GE@@@SL{? Hied testete or intostite, -
ass, méawaof* & its benefciariess pf*ewded it-was net dispesed of by
the deceased inter vivos, was governed by the laws on probate and
administration of deceased estates. It was therefore wrong on the
part of the learned judge to p/'ek out only this property and give it to
the respondent..”
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On the last ground the appellant submitted that the District Magistrate ought to

.havé’ considéréd: tha relevant lawsﬂhat governfth‘%ustnbutloo theYdecea: '-3
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estate instead of considering extraneous matters. He however did not elaborate.
He prayed for the appeal tc be allowed with costs.

rResponding to the above submissions, starting with the first ground, the
respondent submitted that according to the evidence on record, particularly the
document titled “rnakubaliano mapya ya mgao wa mali za marehemu Joseph
David Sewani” it is the appellant herein, the administratrix of the deceased
estate, who distributed the estate. Such distribution was witnessed by the
Residant Magistrate, Village Executive Officer and beneficiaries of the deceased
cstate. For that matter, it was his view that the complaint that the District
Magistrate distributed the deceased oslate on: the basis of the contribution made
by the reroondnnt is baseless.

The respondent furthel hughlmb*ﬁd fho duh/ of.tho administ atﬂx 'of es’faff
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distributing the estate of the daceased to the bene’ncuanes in accordance with
the requirements of the law. .

On the second ground, the respondent respondad that the allegation that the
best interests: of e deceasets cl. huronwas not considered ds babeaesé, because
all chndren wh@ wore born out QT the wcuiod( were pnsmvely C@nadered in. the
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- On t«‘ao R grau.ud t*se reaponocr.i rwpcm Hod that tie. “so"ca%i’é&:‘fguest"house”
was used as a matrimonial house and was acqmred by the deceased and the
respondent during the subsistence of their marriage. Therefore, in view of the
decision in Bi Hawa Mohamed v Ally Self (1983) T.L.R 32, there was joint
effort in acquiring the said house. She added that the decision to allow the



widow to inherit the said house was reached by the administratrix of estate and
the children left by the deceased and therefore there was no error in law.

On the last issue, the respondent subm_itted that the Magistrate did not distribute

- any property left by the deceased to the beneficiaries. The trial court confirmed

the division of the deceased estate done by the administratrix of the estate,
hence there was no extraneous matter as alleged by the appellant.

In his rejoinder, the appellant reiterated her earlier submission and added that:
the evidence called by the respondent “makubaliano mapya ya mgao wa mali za
marehemu Joseph David Sowani’ cannot be used and interpreted to mean that
the distribution of the deceased’s assets was done by the administratrix of estate
in relation to the disputed house and the plot adjacent to the house, and that
when one looks at the said document, it is clear that the respondent was the one
who wrote, the s2id document in the form of 2 Ie.t”*er addressed.ta. the children.of
the Geceaced That part of tne sald letter reads ’
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The appellant submitted that the act of the respondent who is not an
administratrix of the estate to decide to take the big house and the plot adjacent
te it which-Has-higher value than the other properties, while she Knew- that thie

. chitdren of the deceased: are. still young, ig contrery to the law. The power. of
. d;smm«tmn of the: dec- ase(* pvoperty is.vestedsin-the. administratix ofthe estaw

gndern se ctmn 99 of tHhe. P1 obut«e ang Adm;ms'amtion ef z:«:sw@. Act, and rot on #e
rcsgondwt She prayed that the appeal-be allwed-with. costs: '

As was before the District Court, the dispute between the parties’in this appeal is

- over the house known as “the guest house”, which, according to the appellant, is

more valuable than the other properties. The appellant submitted that by giving
the respondent the said house the District Court exercised a duty which is solely
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vested in the administratrix of the estate. The respondentmamtams that the
fcotitddid ‘ﬁbt“dlstnbutqzanyjprf}?e*rtv iLhei’aece ﬂﬁ:ﬁ it
what was distributed by the administratrix of the estate.

I will begin with one issue that needs this Court’s determination. It relates to the
contention that the District Magistrate confused the issue of division -of
matrimonial assets under section 114 (1) of the Law of Marriage Act Cap 29
R.E.2002 with that of probate and administration of estates.

In principle, a person has the right to inherit from the property that wholly

belongs to his/her spouse. It is also the law that a wife has an interest in all

properties acquired during marriage by joint efforts between him and her

hushand, even if these properties are in the name of the husband alone.

Therefore, when one of them ies, oilly the interest that wholly belongs to the

decorsed wil be part of the adristration of the egtatn, The lmseraestmfﬂh@
- surviving party cannet be pait of Lhk.. A t“wmr ,t rod r*statc
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Court ought to have conaldered the efforts of the respondent Margret Fredrock
Kasembe in the acquisition of the said property as her personal interest as a
wife, which interest was not supposed to have been made part of the
adrmaié;is@l:ed”astate.

L n«**s*- insisk hemt%:a: e v“fe gan vty inheris o z‘r Jpertytt%at« wh@uy bel ange
Lo har (wvot’asech‘;:”,mt (t f‘ -rf .er*,f r* Axt v‘h her s Ro- mwww of - har
ik rnst xanwttmmf SHer dwt.'*t.c.u ! ustaﬂd) l" Abtf i5 such mmure, g intayest
of: Wie - szm.vs.;m.tst st be’bo.ateu a-d, shoufd not be. made partt ofsthe
deceased estate). This can be done by receiving evudence on the extent of the
effort made by the wife in acquiring the property and a percentage of it be given
to survivor. The percentagé need not be based on mathematical precision. It is
often difficult, if not impassible, in such a case, to be precise. All that the court

can do is; as far is possible, to isolate the surviving spouses’ interests and leave
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the rest of the property to be distributed to the deceased’s heirs. It is to be

qurtheﬁ“ﬁhasazed!{thatinheﬁurkuWo v\)gﬁL( I?B‘ihave? fshai’?ﬁﬁﬁiei
remaining part of the estate as his/her share in the estate of the deceased. In
this case, the Primary Court did not do so.

When the matter went to the District Court, it gave the respondent the alleged
house as part of her inheritance. But the ground for giving her was that she
made spousa! contribution to the acquisition of the said house. That cannot, of
course, ve a ground for inheritance. But it can be a ground for separating her
matrimonia! share from the estate. However, according to the appellant, the
disputed house has a higher value compared to other properties. Which means
that the District Court's order gave her more than she deserved. Whether this is
true or nct cannot be done without the said value being determined. That can be
done by the administratrix. In case of a.disputs, the Court may, step in to res o!ve
i BSUE “But'a valtation of tne re.spondénts true contnbutlon must be made’" A
vidaie i

R »rt Ve pResories wuu{@ h@l{) detisnive, ow. mu\h Wias tae‘

the hel.':; the r'é"spondent mciuded
Before concluding, it is perfinent to discuss the issue regarding the settlement
that the respondent alleges to have been reached between her and the
admsmstramx lea@mg te her. bemg gwen the guest house and. the piece of fand
adj%mt to it. The. appoﬂant con’u_nds that there was never such agrwn.ont a'wd
i:;a'fz ke la»:s"x:amum thie :‘é_s mdmst n&mg '«pw ‘Ia & mgr-e {mn vl o B, "hu
=\ ok "s"nr;‘% iy rh. m&rmf»é,e dec-eamd ﬁtbat- wasmn\ffe' agd ﬂcd&bs, ?'» 105@ with
oh mf';rc;:t on; the prapmm. I ag;ee wem. her The we»:fimg af t&c luwar w!%%eh
begms with. the. words: “Mim/ Mzsgreth Kasembe....niméamue baada ya k-utafakan
‘kwa kina na kufanya maamuzi kama ifuatavyo...”, says it all. This was a bilateral
decision by the respondent alone. Unless agreed by the heirs and the
administratrix, it cannot form a settiement as the respondent claims.




All in all, therefore, by picking out only the aIIeged »house_wnthout »there bemg a

kSOtg,!i@?éluatlon of it ’éieﬁtf?“*f‘ : "

error, But its most fundamen
that was no settlement at all, and basing its decision thereon.

I fine, 1 allow this appeal only to the extent discussed above. 1 quash and set
aside the order of the District Court granting the respondent the guest house and
the plot adjacent to it. Exercising this Court’s revisional powers, 1 substitute
therefor an order for the original case file to be returned to the trial Primary
Court, with the following directions:

1. The Primary Court should take additional evidence from the parties
to determine the extent of contribution made by the respondent,
Margret - Fredeick Kasembe,” in the acquisition of matrimonial
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the .ramag(* nd before the death of the deceased.
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3. There .2ai:'1ing parcentage shall be considered as a whole belonging

{7 the deceascd’s estate-and shall be administered and distributed
by the administratiix (app lant) to all hc'irs (including the children of
the du:::"wd and Lige)id Wor, ), accerding to law.
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F. A. Twaib
Judge ,
- 06/03/2017



