THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)
AT MTWARA
CRIMINAL APPEAL NO. 130 OF 2016
[Appeal from the decision of the District Court of Masasi (H.S. Uliaya, RM) dated 14™ July,
2016, in Criminal Case No. 25 of 2016]
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OS 45 heurs on 1% December, 2015 at Ndanda VIlIage within Masasn District in
Mtwara Region, the appellant intentionally and unlawful had carnal knowledge of

one wy Slmon without her consent. He denied the charge and a full trial -
involving five orosebutlon vw.nesses and one defence witness ensured.

‘ .he ._heoc,d vickim of the incident ong, E.xu»m, Simon (PV/1), She.told the thiad
“court that at about 145" Hrs on the raterial date she. met the arpellant on @
'ea‘hw“y The apoe!imt held her by the neck and tricg to pust: her- dowr. She
managed to run away, but the appellant chased her and caught up with her. He
told her to remove her clothes and then raped her. She was later taken to
Ndanda Hospital, where Dr. Oliver Benjamin (PW4) examined her. The doctor
told the trial court that the appellant’s vagina had some rapture, which indicated
penetration. According to PW2, G1476 DC Kea, the appellant was arrested -and
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taken to Chikundi Primary Court wiere he confessed to have committed the
offence before Christopher Sam (PWS5) through "an extra-judicial confession
(Exhibit P3).

Hoewever, in his testimony, . a justice of the peace (PW5) told the trial court that
the appellant had told him that he approached the victim to have sexual
intercourse and promised to pay her TZS 20,060, but failed td pay her after the
act. Evidence was also received from PW3, F8964 DC Mohamed, who said that
the appellant had confessed to him through a cautioned statement (Exhibit P1)
to have committed the offence charged.

In his defence, the appellant simply stated that there was an agreement
between him and the victim to indulge in sexual intercourse in return for
payment’ef T28: 20,606. Fowever, e décidel to pay hér enly 5600 aftsr
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" find- m -hisg ﬁaveur m;‘t@ad e court believed the: pro ecutlon case and convuctt.o-
him of rape as charged. It sentenced him to the mandatory sentence of thirty
years imprisonment. He is aggrieved, and lodged this appcal. He seeks to quash
and set aside the conviction and sentence meted out to him, and has raised nine
grounds. These may be summarized into five grounds, as follows:

v, That tae tial c&a;gft' errad In convicting the appeliant Basing o'n\‘_the'
téstimories. “of "PW2; FW3,” PW4 and PWS5, whe were gevernment
emplbyees with common interests ta serve. ' '

2. The trial court erred in not drawing an adverse inference. on the
prosecution-case for failure to call as a witness a person whom the victims
claimed to have found her naked and offered her some clothes.
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3. That the trial court erred in convicting the appellant on the basis of the
evidence of PW1 without testing with greater care the testimony of the
singte witness.

4. The trial court erred in relying on the evidence of the doctors which did
not establish beyond reasonable doubt that there was penetraiion of the
victim’s vagina.
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The trial court_erred in law and fact when it failed to evaluate the whole
case in its totality.

At the hearing of the appeal before me, the appellant appeared in person as he
had no legal representation. The Respondent/Republic was represented by Mr:
Paui Kimweri, learned Senior State Attorney.

B Big:Bapfrsibuinsinhs: the appellartinvitcaite coarkts consider the: evidened.

of both pame,.» as glvm at the trial court. He added that after he wag arrew&d b
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On his part, Mr. Kimweri started his submissions by pointing out that there was a
slight defect in the charge sheet. The subsection that was cited was wrong as it
concerned statutory rape, while in the case at hand the victim was .an adult aged
27 years. But the learned Senior Staté Attornéy was of the view thatthe aceused
was net prejudieec begayﬁe t#:{e, parﬁc_;ui_a;’s-; of thes.offgncésf cha{gcc' suffcientls

disalosed all its ingrodients.

" On the merits ¢ of the ?ppoai ME. iimweri wae convinced 6f: thz- c.pp@liarts gmtf

He referred to the evidence of PW4, ‘which indicated that the victim had
sustained some bruises in her legs and lips. There was also some rapture in the
vagina, which implied the use of force. To Mr. Kimweri, the injuries meant that
there was no agreement between the appellant and the alleged victim. Also, the




fact that the victim promptly reperted the inzident to the Police suggested that
the victim was not happy with what had happened, he surmised.

It was the learned State Attorney’s further submission that since there was no
dispute with regard to sexual intercaurse, the highlighted fact shows that force
was used and the appellant simply brings in the issue of money as an excuse.
The law takes the evidence of the victim as the best evidence, he said, upon
which conviction may be based even without any corroboration. For those
reasons, it was his opinion that the conviction and sentence imposed on the
appellant were proper.

In his rejoinder, the appellant maintained that be did not force PW1 for sex and
there is no evidence that she ever shouted for help. He reminded the court that
that FW1 Had saig i Her tetfiary Uit b‘fe vioi% seen By someone white rmaked
and that ] perser he.pw‘ her mc cou Ler Ao mu;, Howevar PW1 did net brmg
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From th"e' du't-séf ‘1 agrea with Mr. fmwed tat the-defedt in e cliarge ‘sheet: dia
not prejudice the appellant because the particulars of the offences sufficiently
informed the appellant all the ingredicents of the offence.

On the merits of the appeal, there is no dispute that the appellant had sexu-al_
intercourse with the victim who Wes 27 yoars old at the time. However, the

prosecution clleged that se soxunl Ci .-.eurt L ‘,Lp‘a\.e wit out PW1's: consent. e
The appoll.;m, on the ether hand, ddims thiat.the victim consented e the. sewa'

intercourse, and ;a@ farce WAL UG war idering all factors at ptay, the. onty issue .
for determination by this court is whether PW1 consented to the sexual
intercourse.

In his defence at the trial, the appellant testified that there was prior agreement
between him and the victim to the effect that in return for sex the appellant
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would pay her TZS 20,000. He however only paid her TZS 5,000 because he
discovered- that she was a prostitute. This was the same story ‘that he gave to
PW34, the justice of peace, who recorded his extra judicial statement (Exhibit P3).
The version is further supported by the testimony of PW3, who recorded and
tenvered Exhibit P1 (the appellant’s cautioned statement). In the cautioned’
statement, the appellant similarly told PW3 that the victim consented to have
paid sex with the appellant.

The testimonies of PW3 and PW4 was part of the prosecution case, but they did
not tally with the testimony of PW1 who claimed that she did not consent to the -

sexual intercourse. Instead, the testimonies of PW3 and PW4 corroborated the

appellant’s line of defence,-which claimed that the victim consented to having -
sex wthhrm ,
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and reliabie as such “best ev;dence" It is not a rule of thumb that whatever is
testified by the victim is the best evidence even in light of more cogent evidence
(where available), or at least evidence that throws some doubt on the victim’s
evidence. The best evidence rule cannot be. *aken as sacrosanct and must be.
vnowod in hght of all c1rcums‘fances If one were: to rule out the possmmty of the
wc«tim havmc made up a storv a&er 2 usagreer“em on payr ert tums the
evidence of PW1 and oth@a r«»osetuﬁen evidente . stiould have bBeer able. to

-couriten the.gefence gase. * -

Mr. Kimweri contended that if force was not used the victim would not have
sustained injuries. However, Exhibit P2 (the PF3), does not indicate any injuries
on the victim’s body that would have suggested that the force was used. It
would have added weight to the prosecution case if the person who, according
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to the victim, helped him when she was naked by clothing her, would have
appeared to give evidence. The record does.indicate why the witness was not
cailed. I am inclined to agree with the appellant that the trial court ought to have
drawn an adversa inferen¢e bn the prosecution’s failure to produce this crucial -
witness, or at least give reasons as to why he/she was not called to give
evidence.

Having said that, it seems to me that the defence case was able to cast some-
doubt on the prosecution case, which doubt should be resolved in favour of the
appellant. In the circumstances,.] ailow the appeal, quash the conviction and set
aside the sentence imposed on the appellant. I proceed to order that the
apnellant should be releesed from prison, uniess held for any other lawful cause.

DATED and DELIVERED ot Mtwara this 250 deyeof April, 2017.

b. A Twok

Judge




