IN THE HIGH COURT OF TANZANIA
(DAR ES SALAAM DISTRICT REGISTRY)
AT DAR ES SALAAM

PC CIVIL APPEAL NO. 65 OF 2017

(Arising from the decision of the Temeke Distggi Courtin
Civil Appeal No. 100 of 201é. Originating from*#bagala

Primary Court in Matrimonial Cause Ng. . :
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"“o' acquired at Malamba Mawili since the
respondent had contributed nothing towards the

acquisition of the same. Further, the appellant was to give



the respondent 2,000,000/= as money to start her new life.
The issues below the age of 7 to remain with the respondent
whereas The'one above 7 years to live with the appellant

(Father). It was further ordered that the 4

contribute  50,000/= for each chj

(maintenance), the same to be degosite

% (apbellate court) ruled that the evidence
; that, the appellant had largely
contributed to the acquisition of the said property but

likewise the respondent deserved some kind of token as the

same was acquired during the 12 years of marriage.
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In view thereof, it was ordered that a Government
valuer should evaluate the said property and the

respondent be given a 10% share whereas the appellant

should be given 90% of the value of the said hd

THemeibpellant is now aggrieved, hence the instant
appeal. He has raised four grounds of appeal which are;

1. That the trial magistrate erred in law in holding

that the issue of (sic)] the maintainance of the
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three child (sic) to the appellant to pay Tshs.
200,000/= per month without considering the
appellant has a loan of Tshs. 40,000,000/=.

2. That the trial magistrate erred in law by basing

on the evidence of respondent

without

respondent did not

the trial on how, sies 5@, fo the house.

g in law in holding

foR] 2 yegrs.uring this time they were blessed with three

issues ndmely Gladness Chabano, Galdius Chabandi and
Mtiha Chabandi. The two ultimately landed into matrimonial

squabbles which finally led to the dissolution of their



marriage. They both agreed and admitted that, they had
acquired some matrimonial properties during the
subsistence of their marriage. These include the house at

Malamba Mawili and the furnitures in the houseg,

acquired the said plot and house tHegei

from the Zanzibar Bank

and taking care of the

warconstruction of the said house.

The appellant in support of this appeal argued, it was

not proper for the respondent to get 10% of the said house



alleged to be a matrimonial property. The reason for saying
so was that, the respondent did not contribute anything.
Regarding the issue of maintenance of the children, he
Ghild

submitted he was aggrieved since one is at a

boarding school (Aflas), he cannotsy

isg#éjoinder the appellant stressed the respondent
had failed to prove her contribution towards the acquired

said property. Regarding the maintenance of the three



children, he preferred to contribute for only two children

and leave out the one who is in the boarding school.

The issue here is whether the appeal has merits or

otherwise.

from o orﬁes, | find no sufficient reason to fault the first

appellate court's finding. That is the respondent is only



entitted to get 10% of the said house as far as her

contribution is concerned.

The above is supported by the respondent’s evidence

way and apply for a loan. He must also have been in good
health to even think of constructing a house. Considering

the foregoing all indications point out that, the said house
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was acquired as matrimonial property during the
subsistence of their marriage and it was built while they
were together under the same roof. In my settled view the

respondent is entitled to get her matrimonial dgptribution of

10% and not 100% out of the said house

which 15 Tound in ground 1 and 4 of the appeal, the
appellant is obliged to take care of his children considering

the fact that all of them are under the age of majority in



which their best interest was resolved to be in the custody of
the respondent. It would appear the appellant’s major
complaint is the child in the boarding school. He does not

see why he should pay his share to the motherggespondent).

Further he has a loan of Tshs. 40,000,008,

«««««

zcourt's  finding on the issue of
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She children. Therefore the 1st and 4t
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| now turn to the second ground of appeal which
ground should not detain me long. Having gone through

the entire judgment of the first appellate court, | find the
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said court before reaching its decision considered the
adduced evidence from both sides. For the benefit of the
appellant, it is trite law that the party whose evidence is

heavier than the other must win the case. Thigposition was

cemented and reiterated in the case of

Mohamed Mbilu [1984] T.L.R 113
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It is sO ordered.

P
B.R. MUTUNGI

JUDGE

18/4/2018

Right of Appeal Explained.
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