IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(LABOUR DIVISION)
AT IRINGA
REVISION NO. 09 OF 2019
UNILEVER TEA TANZANIA LIMITED ........ ‘ﬁmeﬁﬁ i ANT
VERSUS L *&;ii% *Iggﬁ?*
MATHIAS MWANDU .ccoccveeccrrnnene W RESRONDENT
Date of Last Order:  21/04/2020 ﬁﬂﬁi *%%;i% |
Date of Ruling: 21/05/2020 ", \ Iy Yy fh
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i
MATOGOLO, J. l{% i%%ﬁ{i!

The applicant Unllever ea Tam%a%ﬁg Limited has filed this application
for an order of stay of §%eé%!q&lon of the Award by the Commission for
Mediation and %pdt&gongg%;, (CMA) in the Labour Dispute No.
CMA/IR/MQ}F/SZﬂ/ dg d

Tty M
the appllcatlcgﬁ %Tl\} n filed before this court agalnst the said ruling.

8" June, 2019 pending the determination of

§f§§§§ i{t
%% The’ ’for the application are listed in the notice of application

and If%&‘?e a T

and NOtIClg of Application made under Section 91(3)of the Employment and
Labour Relations Act, No. 06/2004, Rule 24(1)(2)(a)(b)(c)(d)(e)(f)and

3(a)(b)(c) and (d) of the Labour Court Rules, 2007 G.N. No. 106 of 2007.

ants affidavit. The application is by both chamber summons
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The grounds for revision raised by the applicant are follows:-

(8) That, the Arbitrator erred in law and in fact by holding that the
Applicant had no valid reasons for termination of Respondent’s
employment.

(b) That, the Arbitrator erred in law and in fact by holding that the

f5/ spoqédents

{b
%§ %§§§§
(c) That the Arbitrator erred in law and /gz% act by fa;ﬁgg to analyze

employment were not followed.

the exhibits and evidence presentegﬂ% §§2c%/7§§ record and as a
result arrived at an erroneous coné?w/
(d) That the Arbitrator erred //(& 4 2 %fact by holding that the
{/de'ilire proving that the claimant
WiVin fact the Respondent called
‘ Le facts.
(e) The Arb/tratoﬁ%{{ {/7 law by finding that there is a requirement

!
to pre,zﬂ{( gﬁ%[m gnvest/gatlon report while the law only makes

applicant failed to (@

1)

committed the miscohduct w,

I
two witnesses t0¥ oSty 2‘3* '

itare
q
%%%a&fﬁi My, Mg

;;',* aﬁte iasubmlssmn in support of the application for stay of
Iy tl

ﬁgi cant argued basing on the grounds of application.

{em ot io conduct an investigation.

eX%UtIOI’g
%

-
%%%%? ffirst ground, it is the submission by the applicant that he has

M‘

valid reasons to terminate the respondent on ground of insubordination
which is in line with rule 12(3) of the Employment and Labour Relations
[Code of Good Practice] Rules, G.N No. 42 of 2007.

Also paragraph 11 of the affidavit shows that even the respondent

admitted the same. Also there are witnesses who testified to this fact as per
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paragraph 12. He said the exhibits that were tendered before the
Commission for Mediation and Arbitration of which were annexed to the
affidavit supporting the application proves the facts. But the Arbitrator ought
to consider the above since rule 9(3) of the Employment and Labour
Relation (Code of Good Practice) Rules, GN. No. 42 of 2007 provides for
proof on the balance of probabilities and not beyond reas%nablﬁ oubts.

i,

As to the second ground, it is the submission byfgzhe‘% Pplrc%ﬁ ghat the
procedure for terminating the Respondent as proyj under hﬂle 13 of the
Employment and Labour Relations (Code of git? ggzgractrce) Rules were

%3%% ang 8 of the affidavit
supporting the application and there who testified to this
ﬁg**Me atuo.:ﬂ ald Arbitration. There is
documentary evidence as well w h are o
UTT-1, Annexture UTT-2, Aq xute%wﬁ ,Annexture UTTL-4 as seen under
paragraphs 5-9 of the afﬁ’a vhﬁ @(vhrch is in line with Section 37(2)(c) of the
Employment and La‘ u#%ﬁela&@ns Act No. 06 of 2004 which provides that

termunatqu of egp‘ ?/me‘
) g "y Uy

followed. This is indicated under paragraphs 4**%1

effect at the Commission fg

xed to the affidavit Annexture

!: iS fair if is in accordance with a fair procedure.

Reg 59' the h|rd ground of application, it is the submission by the

;%
ap lcant i UTT 1, Annexture UTT -2, Annexture UTT-3 Annexture
UTTL- **-* and UTTL-8 as seen under paragraphs 5,6,7,8,11,13 and 14

in the suﬂé’ortmg affidavit provide to that effect. Also the standard of proof
in Labour disputes is on the balance of probabilities as provided under rule
9(3) of G.N. No. 42 of 2007.

As to the fourth ground of application the applicant contends that

there are witnhesses and exhibits tendered before the Commission for
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Mediation and Arbitration that proves the fact that evidence were tendered

before the Commission for Mediation and Arbitration.

On the contention that there was a requirement to prepare a formal
investigation report as alleged in ground No. 5, it is the submission by the
applicant that the law only makes a requirement to conduct an investigate to
ascertain whether there are grounds for disciplinary hei jhg egf helﬁ The
applicant referred to rule 9(3) G.N. No. 42 of 2007 andits }Qﬂuwe ﬁ;ﬁts

Regarding the sixth ground on failure by the*ﬁfbltrator té*’analyze and
take into consideration the legal arguments tpé%{ wer&ggg;t forward by the
applicant’s counsel to the closing submlssmqs ‘Ehﬁ ék@llcant argued that the
respondent’s termination of emPIO\(ﬁﬂ@mﬁ " air substantially and

| **ﬁmiw
Iy
The same was annexeq 0 thé%af{é#{nt in support of the application for

procedurally. ‘

revision as annexture U'{‘I’I’. as seen on paragraph 13. He said the

Arbitrator was suppoﬁs& t»@ﬂa\‘?ze and take consideration of the same.
iy,

However the Al‘bl tor
erroneous &F’F‘Iﬂ

stands tof’

An@%;an the 'al#ce of conveniences, greater hard ship and mischief is likely
il

to be sd&f‘? ﬁj by the applicant than the respondent.

arded the same and therefore arrived at an

@ s the applicant’s submission that the applicant

E igfﬁ grable loss of the execution if the award is not stayed.

The applicant prayed to this court to grant the application as it was
held by the Court of Appeal in the case of National Bank of Commaerce
Limited vs. Alfred Mwita, Civil Application No. 172 of 2015 (unreported)
where application for stay of execution under similar circumstances was

granted.
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On his part the respondent in his reply submission in respect of first
ground stated that the intended application has no chance of success as the
application has no merit. He stated the chances of success is not a ground
or condition to grant an order of stay of execution, the whole submission of
the applicant to the first ground are baseless in seeking to stay the said
arbitral award. The respondent supported his argumen“c‘_E;y %Wg the cases
of Abel Dotto vs. Modesta J. Mgonji, Civil Applicat@@ﬁig ‘

No- 15 1@%9%2014

b i
CAT at Mwanza (unreported), and Mohameaé Salum %%%?h ed vs.
Sultan Ali Abdalla Gulamhussein, Civil Appl@@i No. 424?’/ 15 of 2015

i
'y
CAT at Dar es Salaam (unreported). The resgﬁ t@gt g to second and
third grounds jointly as they are intertwirf%{i. Ei@i%d the application was
Y 9
prematurely lodged as the respe Men@t?ﬁ%%@y%%ﬁ dged any application for
i | |

%o do so%%@;;%; id one can only challenge an

execution or initiated any action
execution Application when the sa%&g@%ation has been lodged in court as

stated in Mohamed Sq? Wn Mohamed case (supra). He said the

Wy, N
application has, left thet yllo%ﬁ'. él%uestion to be answered:-
|

.;ﬁi%ﬁ%%% §§%§§§§§ f X
1. l%{her% ;ﬁ % ine ;/'5 court an application for execution.

41, Ny, Y o .

2. Wh 2}‘ Uy : ill stay if there is no tangible execution lodged at

J
e
£§*§ §/gﬁgga*ﬁf the court.

e
0, |
532%% Is )‘g;@ ible in the eyes of the law for the court to issue an order of
l

5*5(#” of execution where there is no tangible Execution Application

lodged at the registry of court?

In regard to the questions above, it is the respondent’s firm view that
the answer is in the negative and the applicant action to initiate the
application lacks merits and prayed for the applicant’s submission to be
disregarded.
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Alternatively, the respondent argued that the applicant has neither
furnished nor made a firm understanding to furnish security for due
performance of Arbitral Award. Further, the averments stated by the
Applicant in his submission concerning furnishing security are pure mere
statements or speculation and they do not suffice as per the requirement of
the law. The applicant has not made any undertaklng towagfj furnishing
security for costs. Failure to do so makes the apphca&&g pot to ‘ﬁ g?@nted

as held in Mohamed Salum Mohamed case at page 10- 1% %§

‘*? N

It is the argument by the respondenﬂl iéﬁé‘ta%the application was

)
brought frivolously and vexatiously as the Appigt? %@%as mfoved and troubled
both the court and the respondent to p"tﬁﬁﬂe Qp% %}Q Jication which lacks legal
U

justification. i ji ) }2
! L
He said although there is%ﬁ);cos# in Labour disputes but where the
Uigyygf

application is frivolous and Ll atuous costs can be ordered per rule 51(2) of

ol
the Labour Court RulesﬂrZO b

ii JL(;
iy,
The respond 1t pPéT % r the application to be dismissed with costs.

W

i
res&ondeﬁ

%2& i iiia E‘**i il
In his ‘uge]o}i@er the counsel for the apphcant submitted the
‘ !
therék% Qggwsmn of the law under which an application for stay of

ly submission is either misconceived or misplaced as

executlor‘ﬁ %gn be refused on the ground stated by the respondent in his
written submission. He said the cases cited by the respondent in his reply
submission are inapplicable in this case as are not originated from the
Labour Court.
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On the allegation that the application is frivolous and vexatious, the
counsel for the applicant submitted that the respondent did not cite any
provision showing how the application is either frivolous or vexatious. He
said the reply submission by counsel for the respondent is mainly based on
the strict compliance with rules of procedure of the Court of Appeal.
However he said the proceedings before the Labour Cour%Bare t hampered
by the strict rules of common law such that certain py ural m f.%@%h as

evidence Act or Civil Procedure Code are not appllcable as & as d in the

case of Stephen Makungu and 11 Others vs, ; ?z
No. 224 of 2013 High Court Labour Division, D@l; ’%%Sala%@(unreported) He
said this court should be guided by the pré@ﬁdu E 8!5 the Labour court and
not the Court of Appeal Rules su Qgst%i W&p&*&é pondent. And he insisted

that principle of social justice shauld be éhgg@% ioned and applied in this case

S Noremco Revision

as well. Mr. Jackson Bidya le ne %Hnﬁi for the applicant also insisted for
this court not to strictly al? F to technicalities as the Labour court is the
court of law and equntﬁgﬁls 1Ty 2§§>held in the case of NBC Ltd vs. Ahmad
Mkwepu, Misc. L ﬂcﬁk }\W ation No. 195 of 2013 High Court Labour
Division Dalﬁ L@&gé#%& reported). He therefore prayed for the application

to be graﬁmq

i%i

ggih 'hespondent will not in any how prejudiced.

g—lavmél%*ﬁ%&\éfully ready the rival submissions by the learned counsel
and ha% Pead the cases cited in support thereof, the only question for
determination by this court is whether this application is meritorious taking
into account the nature of the matter and whether or not the applicant has
fulfilled the conditions warranting the grant of the application. There are
preliquisite conditions before the application for stay of execution can be

granted.
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Firstly, there must be an appeal or an application for revision or
review pending in court.

Secondly, the application for stay of execution should not be lodged
after a prolonged delay.

Thirdly, the applicant must demonstrate that substanﬂal loss may

result to the party applying for stay of execution unIese ﬂie orgenl ﬁs mdde.

I
Y
Fourthly the applicant must furnish securltx for the A‘.'#qi Performance

of the decree or order sought to be stayed. These sﬁ&rements are provided
in the cases of E. R. Mutaganywa vs. Ah J ﬁfgdm and Others
(1995) TLR 285, Mohamed Salum M ;ﬁg % v‘.&* Sultan Ali Abdulla
Gulamhussein, Civil ApplicatioppMo. 24 31*§ 018, National Bank of
Commerce Limlited vs. Alfre iMw:ta *i@j Appllcat|on No. 172 of 2015
and Abel Doto vs. Modes, Mg,g 1ji, Civil Application No. 15/08 of
2016. As to the first requ;(fﬁ;int this has been fulfilled. The applicant has
filed an application for" YISI !@fore this court, Labour Revision No. 10 of

jitity
2019 between the 4& é% }Y The same is pending hearing.
"y ti Wi Sy

This %p &atl wg filed before this court on 5% September 2019 that
iy
is ﬁlbout*{} o“ﬂ%ﬁ from the date of the Commission for Mediation and
i1
Arb|t |on - which was issued to the applicant on 26" July, 2019. With

such per?@d it cannot be said that the application was inordinately filed as
the same was filed on 5" September, 2019, the same day the application for

revision was filed.

As to the third requirement whether applicant is likely to suffer

substantial loss if the application is not granted, for this the applicant has
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not adduced sufficient evidence. But what is apparent is that the respondent
was the applicant’s employee who was employed in the capacity as a
medical doctor (surgeon). He was recruited coming from the Bugando
Hospital Mwanza. At the date of termination he was receiving monthly salary
of Tshs. 10,332,224/73 and was the head of health Department at Unilever.
In his submission in support of the application the applucaig)t hﬂgihargued that

@f‘n the

refund could be obtained from in the event the %iy;f,lon is sll'{cce!géful after
is substantlal and

&undl%ﬁ&elay In the case
of Tanzania Posts and Teiecommunicaty n.é‘ g poratlon vs. M/S B.S

Henrita Supplies (1997) TLR 14 t{!%m&& r’k@

"(i) The fact that the amaynt of gl nd damage the applicant was

W,
likely to sustain | % 0 a br was granted was not a sufficient

he is not aware of any assets owned by the a upo

the award is executed and that the amount a

cannot be recovered from the respondent WIth i

fiAppeal held:-

reason for thé*g{a 2g of an order, the decretal amount, if paid,
was capﬁg;{e ( b g paid by the respondent. The submission

W éha%é{;; §5&?}& ra‘er is not granted the applicant, a large public
c‘&%) 5’5**** ould suffer such irreparable loss that it was
ﬁﬁg gbﬁ% of being atoned by way of damages, was

Yy, g g '
! Yeptable;
2 % Q P

5% fh
(//) ;; VThe chances of success of an intended appeal, though a

relevant factor in certain situations, could only be meaningfully
be assessed later on appeal after hearing arguments from both
sides. This was a general principle which was not without

exception.
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(ifi) The circumstances of the present case were such that even
though loss and damage that the applicant was likely to sustain
If stay of execution were not granted could be atoned by way of
damages, there were still lingering doubts whether a stay was
not warranted on account of other factors the prospects of
appeal and the balance of convenlence. 7'/7?* ﬁ accordingly
decided to exercise its discretionary LA 5 unlﬁr ;flg?//e 9
(2)(b)and granted a stay subject tg the co%’ (/0 that the
applicant deposit the decretal amount nﬁ?&% urt”

§§§%
Based on the above cited decision, graﬁ% i&tf?y cier basing on fear

h&ﬁ iﬁon and Arbitration in the
Yy .

to recover the award by the Commissio {Qr
‘ A{r:la e, but subject to other

event the revision is successfﬁé’%od

! . In his affidavit supporting

conditions, that is applicant furnighing ﬁﬁ
the application, as well as |n wn@@m mission, counsel for the applicant
did not state anything abéitgﬂ urlty for costs. As pointed out above, this is

one of the COﬂdItIOﬂﬁ“E? fuig} g& before the order for stay is granted.
Uyl

Mr. Sﬁ% @% %% ltounsel for the applicant appeared to complain
against regﬁg %e respondent’s counsel on the decision of the Court of
Wl

Ap@Fal a(r( %uﬁhgt doing so amount to strict compliance with the rules of

proceéhﬂ[e 0 *% e Court of Appeal. I think Mr. Bidya learned counsel is no
more corwct in its decisions the Court of Appeal laid principles to be
followed in the like application for stay of execution although applied the
Rules of the Court. But a principle of law laid down is binding regardless the
type of litigation be it civil or criminal. There is no any provision on the
Labour Court Rules, 2007 excluding application of Principles laid by the Court
of Appeal while deliberating on any other matters not Labour matters. Even
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this court is not bound by the decision in the case Stephen Makungu and
11 Others vs. A/S Noremco (supra) amidst principles laid by the Court of
Appeal. I have gone through the decision in NBC Limited vs. Alfred
Mwita (supra).

In that case stay of execution was granted but basing on among other
conditions, the applicant furnished security by way of a ,;'39% erta ng by
fﬂ nt to* Wﬁve the

tion th%%@ppllcant has

the applicant to provide security which was found é*u

court to grant the stay order. But in the present a I‘
not done both, to furnish security or make a fir, §*u dertaking of furnishing
security. Failure to do so, it is obvious thé&g;h& ppllc¥ant has failed to
cumulatively fulfilled the conditions foiggﬁ?%li&%t dig,appllcatlon for stay of
execution. After all as it was sﬂzm* aby §f\/loses Ambindwile learned
advocate for the respondent the i;/1vas :j*%ﬁ’y notice of the intention by the
respondent to execute anQﬁard Wﬁ’ e Commission for Mediation and
Arbitration. Basing on th&%;g ﬁlon of the Court of Appeal in Mohamed
Salum Mohamed .%( ta z;gl)l Abdalla Gulamhusseln (supra), it is the

%

finding of &PIS c%u thaé e appllcatlon is premature, and the applicant did
i
not fulfill alli nd| ‘é‘* r the application for stay order to be raised. The

same is H éré% é‘fﬁ sed but no order as to costs.
%i»

F. N. MATOGOLO
JUDG
21/05/2020




Date: 21/05/2020

Coram: Hon. F. N. Matogolo - Judge
L/A: Blandina Mwenda

Applicant: Mr. Jackson Bidya Advocate
Respondent: Mr. Moses Ambindwile )
C/C: Grace é;;;g;ﬁil

Mr. Jackson Bidya — Advocate: ‘*’%ﬁiﬁ;z
[

My Lord I am appearing foé?gn&

i%%%%g b

Mr. Bidya: @%;E? Rty
Gy e M

My Lord the matt% @%@ﬁ){%{ ing we are ready.

Y, Uy
! \ §*¥§§§§l§§

¥
¢y Y

12 [Page



