IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LABOUR DIVISION)
AT IRINGA
REVISION NO. 14 OF 2019
BETWEEN
EXIM BANK TANZANIA LIMITED ------=-=-- -+ APPLICANT
VERSUS
NYAMHANGA MHAGACHI ~  --------- Yy KESPONDENT

Date of Last Order: 28/04/2020
Date of Ruling: 19/06/2020

JUDGMENT
MATOGOLO, J.

This is an appllcatlop ﬁs& the applicant Exim Bank (T) Ltd praying to
this court to revise ap d §@E§ lgslde the Commission for Mediation and
Arbitration Award “8& iﬁk;@; b
Joshua M\/\;%? @g{ %**f?m Abour Dispute No.CMA/IR/MAF/64/2017 and any
other rellﬁﬁm{} &pe ourt may deem fit to grant.

Iy

December, 2017 by Honourable Arbitrator

The grﬁg atlon is by both Notice of application and chamber
summor%%giﬁhe same was made under the provisions mentioned by the
applicant in the notice of application and in the chamber summons the
same is supported by an affidavit of one Thadeus Mkenda the applicant’s
principal officer. The grounds for revision are spelt out in the applicant’s

principal officer affidavit from paragraph 16 to paragraph 20, that is:-
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(i) That, the Arbitrator erred in law and facts by holding that the
respondent was not availed with opportunity of right to be
heard by relying on undisputed fact that the Disciplinary
hearing proceedings and appeal proceedings were not
signed by the respondent. While the d|SC|p||nary hearing
proceedings and appeal proceedings W# ‘ﬂer‘{ﬁ to dlringa
from Dar es Salaam via email for the Resp&fgﬂent&@‘lsgn of
which he did receive as he was the*%ﬁénch Mangiger

o
(i) That, the Arbitrator erred in quv &pd fé@g by holding that

the appeal against the outé&gpe *@(Nt'i?e Disciplinary hearing
§§iiti
committee by ﬁ)aga n n‘Eﬁﬁ

{1Chlef é’i@@ ive Officer (CEO) Contrary to

the availed prgef in B&@@gph 12 above.
Wy \

(iii) That, the Ar‘&ﬁgaﬁ% erred in law and facts by holding that the

as to be heard and
determined by th

resp Iml%n ;%N%g‘hnot given a right to have representatives
% g thel pearlng of his appeal against the outcome of the
Uy

Nyg
SCI }nary Hearing Committee.

. §§§ﬂ
W(iv) gﬂi ‘Ijl?at the Arbitrator erred in law and facts by holding that the

applicant did not prove the reason for termination and follow
the required procedure while terminating the respondent
from employment contrary to tendered testimonies of
applicant’s witnesses DW2, DW-3 and tendered exhibit D.18,
D-19, D-20, D-21, D-22 and D-23.
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(v) That, the Arbitrator erred in law and facts by awarding the
applicant to pay the respondent 24 month’s salary plus
severance pay as compensation for unfair termination,
without justification of payment of above 12 months
statutory compensation.

The applicant therefore prays to this court tOé@ for th% r%c@fd of
the Arbitration proceedings and set aside the award of thg %@rblw’ator and
orders that the termination of the respondent’ yyas procedurally and
substantively fair.

H}&redrick Mbise learned

The applicant was represente gg;@@{ i
i
har’ Mhagachi was represented

3;
advocate and the respondent q‘z‘e ’Ny

it

by Mr. Moses Ambindwile learne %@dvocate he application was argued by

way of written submissions.q,

In his written sum lsg?{ “counsel for the applicant started with the
first ground and sz{g s el 0 of the Award in determining the first issue

[°
of whethe“ Wﬁ 8

\}éaﬁﬁ lst reasons to terminate the respondent, the
Arbitratoré
7, %
oljec

{
;3& ﬁf
exi%Et?;lt D- 6%‘ “ tively and attack the proceedings and minutes of the
iy

DISCIp|I p/ fommittee that by missing the respondent’s signature on the

termine the issue at all, as he simply jumped into

minutes of disciplinary committee then termination procedure were not
just, hence the reasons for termination is not just as stated on page 11 of
the Award.
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He said, the arbitrator acted in a very contradictory way, as he
pointed out that by missing the respondent’s signature on the disciplinary
committee minutes but then the arbitrator went on to the acknowledge the
Appeal filed by the respondent against the decision of the disciplinary
committee on page 11 and 12 of the Award. It is very strange for the
arbitrator to acknowledge the appeal of the COF% ’;ee@gi% whigh he
denounced its existence in the first place. The learned co@%el at@iﬁed that
the issue for the disciplinary committee mmutes* being 2é¥@ned by the
g r%g%@%] for termination.
al

W

respondent was not an issue to be dealt with ¢ i

4
The first issue was only to determine if the{§ v&é @lr reason to terminate

%
the respondent but the Arbitrator JU”} @a@hﬁ 'procedure by awarding

that, missing signature of the%espo the disciplinary committee

»—;s

%ﬁ;ﬁ
determining whether there was a fair
m ggr ining

minutes waives the commission fi
gyt

3
reason for termination or nd%{
He submitted f&kﬁp&*ﬂ @t the applicant through Exhibit D-18

i ’
coI|ect|veI¥ EXthIt%& fectively, Exhibit D-20 collectively, Exhibit D-21
D-22 collectively have proved before the

ih %
collectively %%!%f y %

Commlssﬁﬁ&ﬁ%r g

ation and Arbitration that the respondent was cooking
fI‘IV%‘%US re@ﬂ#& to justify the unusual expenses of fuel, that prior his
taking c%%g Bffice in 2015 as a manager, things were running smooth. But
when he became a branch manager in 2016 there was a rise in
expenditures, and after he was not incharge any more in 2017 the
expenditure went low, the act which raised an alarm investigation was

done and it was discovered that there were false expenditures. He said in
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the general ledger's Bank statement tendered by DW2 and admitted as
Exhibit D-16 electricity bills and generator and motor vehicle expenses for
the year 2015, 2016 and 2017 went up.

The learned counsel contended that by the rise of expenses and by
proof of exhibits mentioned above it is clear the appllﬁgnt @ justifiable
reason to terminate the respondent for gross dishon @s provi eg Under
Rule 12(3)(a) of the Employment and Labour Relations ﬁgodeiﬁof Good
Practice) Rule, 2007.

On the second ground, it is the conten?% Ok tthe appllcants counsel
that the law is very clear under the j g‘ﬁ%ag dlSCllenary, incapacity
and incompatibility policy anfz‘; ﬁ[’3ro urﬁ. Employment and Labour
Relations (Code of Good Practice} 3 .N. N of 2007. Rule 4(12) provides
that upon receipt of the ap aI thei%éﬂ?%rman of the committee must refer

the matter to more seruor éye %{ management.

~ According to 11 %@s of disciplinary hearing, Exhibit D-6 and D-
12 colIectNélxj‘fﬁ@ﬁﬁ\»%&g

where as W@ ﬂaﬁn hring Exhibit D-6 was heard by Arafat Haji- Chairman,
AII&%@Mandaqh e,mber Yusuf Mrimi- member, Mikidadi Ngoma — member,

T
Hilder "dope - member, Leserian Sayore- witness and Nyamhanga

rings were heard by a group of two committees

Mhagachi accused.

And the appeal was determined by Lijocha Naatokela —chairman
Elizabeth Vilumba- member, Fikiri Kwibhulo — member Shangwe Kapinga

observer, and Nyamhanga Mhagachi- Appellant.
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He said in absence of the law that requires the CEO to hear the
appeal, the Arbitrator’s argument in finding the procedure for termination

unfair is without merit.

Regarding the third ground that whether the Arbitrator erred in law
and facts by awarding the applicant to pay the respO{pde%ﬁ 24 month’s
salary plus severance pay as compensation for unfa%; pwmatl §Mthout
justification of payment of above 12 months stattutory conliw |on it is
the argument by the applicant’s counsel that thf L&&iziiunder part IV Section
32(5) (b) of Labour Institutions (Medlatlon;ﬁztVJ&%Arbﬁlﬂgtlon Guidelines),

G.N. No. 67, provides that the Arbltrato‘ﬁiz ﬁm@ﬁ@mg compensation to
HUH
consider (b) the extent in whith é%rm %tl was unfair. Mr. Mbise

submitted further that there is n idoubt %@a he arbitrator did not consider

whether or not termination \ggas faﬂﬁ%%iﬁg jumped to determine the extent
Qi

of existence of a fair reaﬁo %{or termination and jumped all the exhibits

presented to him by th& p nﬂ? and went straight to look for a signature
ﬁF

of the respondent p th ﬁ‘n tes of disciplinary committee which ought to

1y
have been s‘ér«a fﬁeﬁ Tt

Py ,
fﬂg dlirespondent (sic) had a fair reason to terminate the

etermining fair procedures.

Hed

“ b
respOhgent

wdh that there was no justification for the arbitrator to award
more th3#” 12 months salary as compensation for termination. The
respondent does not deserve compensation as he was given a fair
procedural hearing prior to his termination. As to whether the Arbitrator
erred in law and facts by awarding the respondent to be paid severance
pay contrary to Section 42(3)(a) of the ELRA, Mr. Mbise submitted that it is
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trite law that the employee who has been terminated on ground of
misconduct like the respondent is not entitled to be paid severance pay
under Section 42(3)(a) of the ELRA. He said the respondent was proved to
have committed the offence of gross dishonest and was terminated hence

the severance payment of Tshs. 13.084,615.38 was |nvaI|d Mr. Mbise

ii ;a
However the applicant’s counsel did not argue fon the &@uﬁ! that the
J

arbitrator erred in law and facts by holding th %‘l@ respondent was not

learned counsel prayed for the application to be granteﬁt %

™ W
given a right to have representative durrn% heg fﬁg of his appeal
against the outcome of the Disciplinary ghe*hﬂng n‘ﬁ?mttee contrary to the
iy
available proof in paragraph IS‘Fﬁrthe‘; fflfia |{*§i therefore take it that he
"%

abandoned that ground. Ul

!
. b *ii&% : 54’
On his part Mr. Mosesyf mbindwi#earned counsel for the respondent
in his reply submissi‘?r{&*%%’/ ‘**izg{}ation to the first ground for revision
contended that t Eﬂ n was right to hold as it did. After the

* conclusionty @ %ﬂ the Disciplinary proceedings on 14™ February,
ﬁ) %eﬁi

2017 no mrn
§§§ ‘

chweveré ’ﬂ ji‘warch 2017 the minutes were signed by the same
tz

re signed by all members including the respondent.

b
clusion by of the respondent. He said minutes being

mem rs int
proceedlr@g of the disciplinary meeting were supposed to be signed by all
members in the same day of the meeting and not after wards. Otherwise
the applicant was supposed to tender an attendance sheet which was
signed by all members on the date the meeting was conducted. He said
the respondent was denied a right to ascertain the authenticity of the said
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minutes after closing of the meeting hearing in mind that after the end of
Disciplinary meeting as reflected at page 9 last paragraph of the minutes,

the chairman informed the members as follows:-

"Kamati inahitaji kupitia baadhi ya vielelezo na
kufanya mawasiliano na baadhi ya wahugsika ;ﬁ" f

‘ "

kufanikiwa kutoa matokeo ya kikao hichd!g?ﬁiggﬁz ‘{‘

.

The learned counsel argued that this shongfFat after Q:lne closure of

the meeting and before the outcome of the qzﬁ‘tlp ﬁ]ﬁry hearing still the

committee was busy in taking additional ewd‘&lﬁ% fom other persons who

1

{ #ﬁ? g
%luzzﬁ

He submitted further }a}at t‘% 'ﬂi%ke of respondent’s signature as

committed in the DISCIpIIIQP mnutes was also repeated in the minutes of

were not part of the disciplinary meetlrl " hé acﬁ?&whlch was also admitted
by the applicant’s witness one Nle?’qdad E

the appeal which also *W ré @lgned by the respondent despite the fact
that the rest on t g 5% &fz anagement signed the minutes. Mr. Moses
Ambmdwné‘%q; **H’Qﬁ %g,;é@ with the applicant’s counsel explanation on the
failure of hlﬁégaqﬁhent to sign the disciplinary hearing minutes on the
gr&:ﬂd thaﬁi ﬁy were sent to him by email as the usual means of
commdh Fa};géﬁ in the Bank and treated that assertion as misleading
mformatlon and not backed up by the proceedings of the commission. He
said all emails which were sent to the respondent were on information for
delaying to supply him with the hearing out come and not giving him the

Disciplinary proceedings.
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The learned counsel contended that failure to serve the respondent
with the minutes was tantamount to deny him right of fair hearing. He said
the other reason used by the Arbitrator to rule out in favour of the
respondent is that the applicant failed to give hearing outcome within five
days per Rule 4(9) GN No.42 of 2007. The fact that the applicant extended
time for giving the outcome through sending emallﬁ %’o tﬂ”{ﬂequgdent
does not hold water because the respondent was nelﬁ%( invgi¥ed nor
consented for such extension of time. He said *we extenSIgh was done
arbitrarily and on irrelevant reason. To that h%! CIte&%&%e case of Small
Industries Development Organlzathln ikﬁ Mmlna Kaumo and
Another, Revision No. 305 of 2013 H@ *@ﬁdmﬁ bour Division at Dar-es-

Salaam (unreported), where it \4} s hel he m|55|on was fatal as leads to

mf%

the conclusion that the terminat ﬁ% ;procedurally unfair. The learned
¥

counsel argued further that‘%gﬂg)t only the disciplinary hearing minutes were

not signed, but the sqd Bﬁgc@%ﬂmgs were recorded in reported speech

which is illegal. T **@%ngim ? supposed to be in narrative style or direct

speech anth @L! w h argument by citing the case of Mabula Damali

2
and An ﬁ f ys Fepubllc Criminal Appeal No. 160 of 2015 CAT at
if

g "

iilﬁgfd the cited case gets support from Rule 4(1)-(9) of the
Employment and Labour Relations (Code of Good Practice), Rules, GN.
No.42 of 2007,which provides guidelines on conducting Disciplinary hearing
and how to collect evidence through using applicable form. He said the
hearing form found under part 1, schedule of G.N No. 42 of 2007
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Guidelines for Disciplinary incapacity and incompatibility hearing. The said
form was neither filled nor signed by the chairperson. Even if the
respondent would sign the disciplinary hearing minutes still the same would
remain invalid. The learned counsel argued further that the applicant
allegation that the respondent committed misconduct was not proved on
the balance of probabilities. There is no circular |ssu?ﬁ: Ik tff‘%e* esp@ﬁ)dent
indicating the limit of branch expenditures and eV|dence &*f;ého gﬂat such
limit was exceeded, the fact which was admitted %ﬁhe apph&nt s witness
one Anwari Aklan Ally who clearly said he was m&t a\/\%{ﬁf if the respondent
was given a circular on branch expendlture@ W@p ’@h@ respondent’s himself
proved that in his evidence. The Iear ﬁ@%@&h@ﬁ léontended that the only

criteria used by the appllcant o see | isconduct is by looking the

%ﬁf
previous expenditure of the bran& Pef?;;e the respondent taking office in
LT

2015 was low. But when ﬁé took over the office as branch manager in
2016 there was rise |m%xpé¥] |Bllge But he said if the applicant would have
properly read the fﬁﬁ% é’él f)roceedlngs she would note that the rise of

expendltuf’égﬁ;v@ﬁtigu]é;ﬁo #ue fact that the respondent increased number of

”

custome fg; h profits the fact which triggered him to look for
makkets

H
utlllzeéi%i&

business. %n the allegation of respondent looking frivolous receipts to

ztf
u 8 . nga municipality and in so doing the office vehicle was

ﬁ]ﬁ* alleged excess, but for the best interest of the applicant

»»
M

justify unusual expenses of fuel is misplaced because the said receipts
were not prepared by the respondent. They might have been cooked by
the manager customer service and operation who was responsible for

keeping records of all documents of the branch especially after the
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suspension of the respondent. But that person was not called to testify. He
invited this court to draw adverse inference against the applicant as it was
held in the case of Hemed Said vs. Mohamed Mbilu (1984) TLR 114.

Regarding the second ground of the application, it is the submission

by the respondent’s counsel, that the procedure applied Py tr,@ applicant to

deal with the respondent’s appeal was quite unusuajl gﬁlp conh? rﬁ ® the
law particularly Rule 4(12) and (13) of the GN. N? 42 of 3@9 @; it is not

the manager/ CEO who dealt with the appeal bnwwlganel of three persons
i ’
}

a, o
Y 1%; b

Replying to the third and foug‘{)ﬁ;qréi%d%*tof the application, the

which is illegal.

Yyl
uhdrd not error at all to pay the

respondent 24 month’s salaries ah1 seve ce payment. In arriving at such
payments the Arbitrator {é erred Fﬁ*ﬁ [he law, Section 40(1)(c)of the
Employment and Lab ur %ﬁléﬁlﬁms Act, No. 6 of 2004. He argued that
payment of 12 mofm&slé %né#ins a minimum. But the law gives a room of
measurrngﬁg‘he @rﬁr E%r\

Gold Mlnf:i A v}i )I(%alld Abdallah Salum, Labour Revision No. 25 of
204('9 Hrg% i& ?_%‘E{)our Division at Musoma. He said the Arbitrator ordered

paym@rﬁt of month s salaries because the applicant breached the law

learned counsel submitted that § e Ar

referred this court to the case of North Mara

and seve%‘éﬁgrce payment was ordered since the applicant at the trial failed

to prove misconduct alleged to have been committed by the respondent.

The learned counsel submitted further that another reason which
made the arbitrator to decide in favour of the respondent is that the

applicant ordered the respondent to present his defence in writing before
l1|Page



or on the date of hearing. The respondent presented his defence on 10%
February, 2017 as ordered contrary to Rule, 13(5) of G.N. No. 42 of 2007.
The learned counsel therefore prayed to this court to dismiss the

application.

Having carefully read the submissions by the Ieagpedgéggf)unsel, and

J ;
Zt§the ég
for determination is whether this application f%{ revisior%%% Si

byl b
“%f;§%§§*%z |
g ‘*4&% i
Revision in Labour disputes is the %ay‘%&%@%g %iallenging the decision
reached by the Commission for Mediatéﬁnﬁggﬁ%Ar%%ration. Any person who

having gone through the commission proceedings regﬁ

IC gfﬁissue
l;tiig;} on the

grounds raised has merit.

iy
is aggrieved with finding or awafd @y t %%Ar ‘ !:rator, can challenge it to this

court by way of an application fo*§§evisi0§§§§ﬁ§$1der Section 91 ELRA and Rule

oy . "
28 of GN. No. 106 of %?7, pom%ﬁ%% out the errors or irregularities
committed by the Arbig%af%?%

% L
L
Ay %%%

Wy
ty,
In the present a%'
" |

E
‘ atifn after the applicant was aggrieved with the
Arbitral ai’%g §§§§ﬁzj§3ﬂ%§§%

grounds Wﬁ}E i éé%re as listed above.
R
4

%q??% thég

the emé@éﬁ? failed to give the respondent employee opportunity to be

|
%“this court an application for revision and the

Preccll A<
2

a

}
%?ound her complaint relates to the arbitrator’s holding that

o

heard as the disciplinary hearing proceedings and appeal proceedings were
not signed by the respondent. The applicant’s contention is that the same
were sent to the respondent via email which is the usual way of

communication by the bank.
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However as submitted by the applicant’s counsel, the Arbitrator did
not expressly indicate in his discussion and resolve the issue whether there
were just reasons to terminate the respondent. Instead he dwelt much on
procedural fairness by making reference to exhibit D-6 collectively the
disciplinary committee hearing minutes that were not si ned by the

il

respondent and that there was no justifiable reason fo grnﬂh%hon think
the Arbitrator erred to rush to that conclusion. The recorc}i?%crys

¥E|ear as

can be seen from the commission proceedln‘%}; At pag!é’ 34 during
iz

examination in chief the respondent was asked &4‘} **%;%g
Y

“S. Namna gani ushahidi wako D?i;{(ezg («}?/ngatlwa katika

iy, W
mubhitasari wa k/kao ,n/o‘%{ %&{ ****
ti*

gat/ %ablsa o
***izz;i
S.  Ni athari gaqg gg;eﬂpata kutokana na kucheleweshwa

J. Ushahidi wangu hauk

kuletewa métg eB% f Wikao cha nidhamu?
}

imt;q ii%
J. R@puz“at/¥ rqg/anéin}y ipata matatizo ya kisaikolojia kwa maana
iy
ya B&h Wimawazo kwa kusubiri muda mrefu”
“& 1

%
%3 But a %’ page 37 during cross-examination, the questions and
answelﬁg

*z

fé’*pecorded as follows:-
f
S:

Wakati wa kikao cha nidhamu ulisema ulfitoa vielelezo

umevitoa hapa mbele ya Tume”

J: Nilitoa.
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S: N kitu gani ulitaka kukiuliza wakati wa kikao cha nidhamu

na hukukiuliza?
J: Sikusema ni kitu gani.

S:  Unajua taratibu inayotumika kuunda kamati ya rufaa.
p ‘*fﬁ%‘i; U

\ |
%z;% hiﬂ‘ﬁ’
S:  Katika kikao cha rufaa nini k/'//'j&@f{/i?/ﬁ %g%%

J: Sifahamu. ‘ﬁgﬁﬁ

J: Sikuona tofauti na kikao cha k&é%nza’i%% b
ﬁ%

S: N/ hoja zipi ziljjadiliva wafkq¥ ‘ %90 cha rufaa?
smgg W

S ot
J: N hoja zote zat%‘o%u %(2( &Bye rufaa.
I Nyggf
But again at page 38 /1:; }Qﬁﬂ e éd
1

1
'S: Ullwah/ M« kwenye kikao cha nidhamu?

4

* /}W&' zﬁi* *tt;f“ﬁ’

A “;m*ﬁ((#élfmmc?faS/ ya kujileza?
i

ity
g&% @i’ f]{;{ﬁ%n*b Wé;yo

y,
§
%*%qz& gﬁfﬁ Uliwahi  kupokea  email —au  barua  inayohusu

kuchelewashwa kwa matokeo ya kikao cha nidhamu?
J: Ndiyo”

By the questions and answers the respondent gave as quoted above,

there is no doubt that the respondent was given opportunity to be heard at
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the disciplinary hearing and at the appeal level per rule 13(5) of the GN
No. 42 of 2007. It is therefore not correct to assert that he was not at all
given opportunity to be heard at the disciplinary hearing. The only good
reason given by the respondent for so asserting is that the disciplinary
hearing minutes were not signed by him and the same was Iater supplied
to him. There is the legal requirement for the d|SC|pI|r;@f?{/ héég g oufcome
to be served to the employee within five days, which ever%gers hvolved
in the hearing has to sign it. It was argued B‘ﬁ the appll&nt that the
disciplinary hearing minutes in the case (ftgﬁipan*@ nas sent to the
respondent by email, but no sufficient rea%pn %@s% ven for adopting such
mode of communication and wr;ethergzm{f&w% l*bnor information to the

respondent that he will be inforfped th H%h uch mode of communication.

utf
But there is no dispute that thef %\{vaséiﬁ delay to supply a copy to the
Uyt
respondent although he waﬁéi notified of such a delay. That alone renders

sometime it is diffiéliiy i**%g pIy with every requirement provided under

%
the proceedings befeﬁe %i:m idisciplinary committee invalid although
Section 13’{@9 z;q %;R; les but there are important procedures which
cannot b?gﬁtl d §%\d must be implemented as directed by the Rules as
f%
farﬁlﬂe to fg} hmat cannot be fair hearing. Although the respondent
attené@ t at

l
procedureIm

%ng disciplinary hearing, that was only one component of fair
but supplying to the employee the outcome on time is another
component. There is also another complaint by the applicant that although
the arbitrator denounced existence of disciplinary hearing decision but in a
contradictory way he acknowledged the appeal filed by the respondent

against the decision of the disciplinary committee. This I think is not proper
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because if he doubted on the procedure at the disciplinary hearing and
found it not valid, he could not again rely on it. However there is one act
done at the disciplinary hearing which made it invalid, that is after the
conclusion of the hearing the matter was adjourned for the committee to
go through the exhibits and communicate with other respon5|ble persons
for them to give evidence. It was not put clear aségg wf‘fo%eresfghose
responsible persons. This shows that hearing was not con@kuded igﬁﬂ\d what
followed after wards the respondent was not |nv @d that égﬂnot be fair
hearing. Again, in the notice to the respon@é‘wt t%%%%gpear before the
disciplinary hearing, he was required to&%su%t*%@s defence in writing
before or on the date of hearing. Th mfﬁggé‘&;@ Brdmg to the procedure
provided by Rule 13(5). The prdi?edure

attend at the disciplinary hearing lg%jz;gi %fﬁgn opportunity to ask questions

32 hafithe accused employee has to

to witnesses if any. Then at%ggpe end he has to be given chance to submit
his defence after he hq& h@q{é%;s accusers. Further there is also another
anomaly commltteﬁ%?i @i pllnary committee in recording proceedings.
The same**Wezf%ﬁqF ne %n a narrative form but was in reported speech.

The apph%@{}t
judi %lal progi are concerned. The same are to be in narrative form

Pu el d|d not rejoin to this. The law is very clear as far as

and nﬁit.l¥|n ,é’iﬂorted speech which was discouraged in the case Mabula
Damalu gnd Another vs. The Republic (supra). This also renders the
proceeding fatal.

Regarding the second ground; it was correctly submitted by the

counsel for the applicant that there is no any provision of the law or rule
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with the requirement that the appeal against the outcome of the
Disciplinary hearing must be heard and determined by the Chief Executive
Officer (CEO) of the employer. The same has to be referred to the most
senior level management as provided under rule 4(12) of the Guidelines for
Disciplinary, incapacity and incompatibility policy and procedure
Employment and Labour Relation (Code of Good P[f%gﬁfge)‘*@ . Nay, 2 of
2007). The applicant in her submission demonstrated thé"ézﬁpe ig@gal was

heard by a panel of different persons to those wet i’?nvolved% disciplinary

. By
hearing. \ ég‘i& *%%i%sz%
U
As to the third ground whether the Ay %itr ;%’érred in law and facts
iy, 4 ’
by awarding the applicant to prﬁthél!resiﬂ %é 24 month’s salary plus

|

&?r unfgmg srmination without justification
of payment of above twelve Wonthiglﬁ;g@d":ory compensation.
(1& !
The remedies fq{ fl%i%\f{?iz?%gﬁzermination of employment are provided
% g
under Section 40(](g%oigﬁ?’aﬁ%g}fﬁioyment and Labour Relations Act (No. 6 of
2004) whie ingiyddy, )
P
(a)d;ﬁzz[ ;%ﬁi{i}ﬁ te the employee from the date the employee was
)

severance pay as compensatior!»

({{erf inated without loss of remuneration during the period that

lut

h*%g;;lgné employee was absent from work due to the unfair
l

termination.

(b) To re-engage the employee on any term that the arbitrator or

court may decide, or
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(c) To pay compensation to the employee of not less than twelve

months remuneration.

(2) An order for compensation made under this shall be in addition
to, and not substitute for any other amount to which the

eement.

i{ 0

lg plade by

an arbitrator or court and the employ cides n@ ,to reinstate
i ’*’

empl b titl t I
ployee may be entitled in terms of any awﬁorgg{

il

[
(3) Where an order of reinstatement or re- engaa&[pent

or re-engage the employee, 9'1 %{ﬁ\ployer shall pay
Uyl

compensation of twelve months %@g}&‘ in addition to wages

due and other benefits froam&@&%;ﬂat *%of unfair termination to

hyf
the date of final payﬁﬂent h
*f&ﬁf?

At the Commission th ’Arb a@}‘xor ecision was that the respondent
termination was unfair, thg & [npensatlon which was awarded has its basis
on unfair termination lﬁnb@unds explained in the respondent’s reply

i
submissmn g(; §§**%§§ i**%z if

§§§%§
The bg P& %W@ respondent’s employment termination is gross
iy, JA

Mw

m|§condul t ving unrealistic expenses transactions at the branch
as c8t§l ared) hk Yhe previous time when the branch was under some ones

else maﬁhégrlal In his award the Arbitrator’s finding is that the applicant

did not prove the reason for termination and follow the required procedure

while terminating the respondent from employment.
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Although the applicant alleged that there was unrealistic high
expenses compare to previous expenses before the respondent assumed

office as the branch manager.

It was correctly submitted by the counsel for the respondent that
there was no any circular tendered by the applicant to ﬁPO\% ;\:Fat limit for

expenses which respondent was supposed to authqﬁg The rgiplgrlson

criteria applied by the applicant is not in my {:O?SIdereiéj %gle §a good
! y

criteria. Higher or lower expenditure of the brat gmﬁan be due to several

& I%W fkhe two or more
different periods. The respondent statecxlnif*ﬁ ﬂls ég%? hce that expenses for
fuel for example was due to jhe f% ﬁ*f *ﬁi was going around the
VQ& &;ﬁtﬁjb
}

The mode of operatlagé at two{i erent periods may not be identical

factors. In no way the expenses can be th@é

municipality searching for custo

taking into account thgﬁcuﬁ?gp{*ﬁwsmess competition by banks, unless there
is circular I|m|t|ng m%p W %*to a certain level. It is therefore correct as
held by th@ ar F &mﬁ%}; the applicant did not prove that the termination
of the res our(\ ts mployment was fair .It is the cardinal principle of law
thqﬁ J ”J v%ﬁi? alleges must prove per Hemed

M ed Mbilu case. The applicant was bound to prove that
the term ?ﬁgtlon was valid and fair but she failed to do so. What are
available are mere allegations without proof. But also the applicant did not
follow the fair procedure for terminating the respondent’s employment as
demonstrated above. That being the position therefore the arbitrator

correctly ordered compensation for unfair termination. The applicant
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complained against the arbitrator’s act of ordering compensation above 12
months. But as reproduced above, the compensation under Section 40(1)
(c) of Act No. 6 of 2004 is of not less than twelve months remuneration.

Understandably the order for compensation is discretionary which of
course is to be exercised judiciously. The arbitrator ther% ore m&fxs at liberty
to award compensation of less that twelve months | ‘rqudneratl ?’nore
than twelve months. This court has decided maa numbekt l?f égses that
position of the law. In the case of Edw X Ntundu vs. Plan

l?l 3i*§¥fgh Court Labour
Division Dar es Salaam, the court msnsteﬁ ‘@r} th& of%pensatlon of not less
than 12 months. In the case hD i i:j ura vs Mtibwa Sugar
ﬁf 2019
that the arbitrator in his dis etlor%%ﬁ;}g gward more or less compensation
than prescribed under SGQHIOE %40(1)(c) to the ELRA. Rules 32(5) (a)-(f) of
the Labour Institution %Me&‘ﬁtﬂoh and Arbitration Guidelines), Rules (GN.

No. 67 of 2007) prl#vude&l N

International Tanzania, Revision No. 25 ]g%

Estate Limited Revision No. eported) the court also held

"y m***t iy,
“32(5 ré}'!' e {0 sub rules (3) an Arbitrator may make an award of

1y ap rmk rompensat/on based on circumstances of each case

" NS

W
Wy
(a) Any prescribed minima maxima compensation.

g the following facts.

(b) The extent to which the termination is unfair.
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(c) The consequences of the unfair termination for the parties
including the extent to which the employee was able to secure

alternative work or employment.
(d) The amount of the employee’s remuneration.

(e) The amount of compensation granted in pr?ﬁgbusig%(wlar gﬁ?ses

I

(f) The parties conduct during the proceedmg.é‘*&qu My other

N W
relevant factors” Q%?l%i;; "

‘2%1 iy, 0
As pointed out above, the compensatlor%gﬁ ﬁ h salary provided

under section 40(1)(c) is minimum oneﬁi N % viﬂoés not provide for the
maximum amount of compensag ééﬁ Ir‘ %

Ltd V. Felix Nyari, Revision No i? of 2%‘83 igh Court Lab. Div. at Mbeya,
this court interpreted the prwslon Jifollc

f Multichoice Tanzania

WS"

“The EL% &ﬁc?}&g 40(1) (c) provides for
compe, l’naiv Wz 3 least twelve months salary. This
‘*% unl\ requirement and the law gives a room

i
’m@}f re /ng the amount”.

iﬂ

!

Wha!“g %%*’ important therefore in deciding the amount for

f

comper*%@%@h the same must be just and fair depending on the

circumstances of each case. In the present case the arbitrator found that
the termination was substantively and procedurally unfair. He was

therefore correct in my view to award 24 month’s salary compensation.
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Apart from an award of 24 months salaries compensation, the
respondent was also paid severance pay which is payable under Section
44(1)(e) of the ELRA. The payment of severance pay is therefore statutory
as there was no valid and fair reason for termination. I don't therefore see
good complaint by the applicant which would justify this court to intervene
and revise the sound decision by the Arbitrator despn}ﬁt*ew*%h%rt camings

pointed out above but which did not render the award mv@ Q

%
The applicant therefore lack merit, the samg @lemlssed

ﬁ;f
;,F%q 7/

JUDGE
19/06/2020

tq ‘tq ' amy
ﬂﬁ cm% %iﬂg}
Date: iL Z@ &} t

My, W
Cq;‘am g" ;I iy jmn F.N. Matogolo, Judge
Apphg&ﬂt }i

Mr. Michael Richard- present
Respondew{ Present

C/C: Grace
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COURT:

Judgment delivered.

il
F. N. MATOGOLO

JUDGE
19/6/2020
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