
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(LABOUR DIVISION)

AT IRINGA 

REVISION NO. 14 OF 2019 

BETWEEN

EXIM BANK TANZANIA LIMITED ............... - d W APPQJCAtyJ

applicant in the notice of application and in the chamber summons the 

same is supported by an affidavit of one Thadeus Mkenda the applicant's 

principal officer. The grounds for revision are spelt out in the applicant's 

principal officer affidavit from paragraph 16 to paragraph 20, that is:-

VERSUS

NYAMHANGA MHAGACHI

Date of Last Order: 28/04/2020
Date of Ruling: 19/06/2020

jjjhe I||pcation is by both Notice of application and chamber 

summo rteyjWi e same was made under the provisions mentioned by the
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( i )

(ii)

(iii)

.Civ)

That, the Arbitrator erred in law and facts by holding that the 

respondent was not availed with opportunity of right to be 

heard by relying on undisputed fact that the Disciplinary 

hearing proceedings and appeal proceedings were not 

signed by the respondent. While the disciplinary hearing

proceedings and appeal proceedings

from Dar es Salaam via email for the Resp

to ijfinga 
ent'lwliiqn, of

which he did receive as he was the%flnch Manager.

""ill M|» jiThat, the Arbitrator erred in l̂ jjv Hljjd fa iH  by holding that 

the appeal against the outdimie *1(1 ttfe Disciplinary hearing

committee by thpft ref
j t i

determined by the&Chief

Don'denFwwas to be heard and 

ive Officer (CEO) Contrary to 

the availed prcjjjf in f)fcf|gi!ph 12 above.

That, the^Ar^afe^erred in law and facts by holding that the 

respflfi^ inlliiii^not given a right to have representatives

{
^rinkthelhearing of his appeal against the outcome of the 

l i  îiiP
Jscipjljnary Hearing Committee.

l| | l 1
I  T tet/the Arbitrator erred in law and facts by holding that the

ui *
applicant did not prove the reason for termination and follow 

the required procedure while terminating the respondent 

from employment contrary to tendered testimonies of 

applicant's witnesses DW2, DW-3 and tendered exhibit D.18, 

D-19, D-20, D-21, D-22 and D-23.
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(v) That, the Arbitrator erred in law and facts by awarding the 

applicant to pay the respondent 24 month's salary plus 

severance pay as compensation for unfair termination, 

without justification of payment of above 12 months 

statutory compensation.

The applicant therefore prays to this court to ^ lk fo r  tlm re A d  of
^  1#the Arbitration proceedings and set aside the award of thelArbirrator and

%# %
orders that the termination of the responde|jP^|as procedurally and 

substantively fair.

The applicant was representediftoy'^yr. ISredrick Mbise learned
, | Iji, *

advocate and the respondent cj e Nya^jharraa Mhagachi was represented 

by Mr. Moses Ambindwile learnealjftdvoc^tefThe application was argued by 

way of written submissions^.

In his written sutoisllan,Counsel for the applicant started with the
iflfW ili ’Hi, jp*first ground and s ĵp ai^a|«flO of the Award in determining the first issue 

of w h e th e lll i j jp l^ k jJ ijs t  reasons to terminate the respondent, the 

Arbitratogfitiid rat determine the issue at all, as he simply jumped into

exfotft D-6(| CO
“ill

[Actively and attack the proceedings and minutes of the 

DisciplTf^^jjfiommittee that by missing the respondent's signature on the 

minutes of disciplinary committee then termination procedure were not 

just, hence the reasons for termination is not just as stated on page 11 of 

the Award.



He said, the arbitrator acted in a very contradictory way, as he

pointed out that by missing the respondent's signature on the disciplinary

committee minutes but then the arbitrator went on to the acknowledge the

Appeal filed by the respondent against the decision of the disciplinary

committee on page 11 and 12 of the Award. It is very strange for the

arbitrator to acknowledge the appeal of the com^p|tte^ ok whkgi he

denounced its existence in the first place. The learned coll||el a ll ie d  that

the issue for the disciplinary committee minutesljj||t being Iffejned by the

respondent was not an issue to be dealt with alfa rli&Q§) for termination.
% \The first issue was only to determine if the|| wl^anjjlr reason to terminate 

the respondent but the A r b i t r a t e y u p r o c e d u r e  by awarding 

that, missing signature of the j(|espon^|it J|n the disciplinary committee 

minutes waives the commission ft̂ |jn dej^rmining whether there was a fair 

reason for termination or not

iith&t the applicant through Exhibit D-18
P
lively, Exhibit D-20 collectively, Exhibit D-21

He submitted 

collectively Exhibitlp-1!
j i

collectively w fd w M  D-22 collectively have proved before the

Commissiff^or^fflfetion and Arbitration that the respondent was cooking
i | | l  j | f  t | | .  ^

f r iv o ls  re ^ ijp  to justify the unusual expenses of fuel, that prior his 

taking cJ!||j|jlffice in 2015 as a manager, things were running smooth. But 

when he became a branch manager in 2016 there was a rise in 

expenditures, and after he was not incharge any more in 2017 the 

expenditure went low, the act which raised an alarm investigation was 

done and it was discovered that there were false expenditures. He said in



the general ledger's Bank statement tendered by DW2 and admitted as 

Exhibit D-16 electricity bills and generator and motor vehicle expenses for 

the year 2015, 2016 and 2017 went up.

The learned counsel contended that by the rise of expenses and by 

proof of exhibits mentioned above it is clear the applicant^had justifiable

reason to terminate the respondent for gross dishon$$8(as pro4ded%nder
l i# 1

Rule 12(3)(a) of the Employment and Labour Relations fgpde1 of Good 

Practice) Rule, 2007.

On the second ground, it is the conten

that the law is very clear under the
in* 
pro

Jthe applicant's counsel
ti*

s fjfc disciplinary, incapacity 
w

and incompatibility policy an|T profit|jJur£|. Employment and Labour 

Relations (Code of Good Practice^. N. Npji^z of 2007. Rule 4(12) provides 

that upon receipt of the ap ĵ|al thelM frm an of the committee must refer 

the matter to more se^|pr%^ei^ management.
iipu >

According to lfn j'FP littffs of disciplinary hearing, Exhibit D-6 and D- 

12 c o l l e c t i \ ^ y r i n g s  were heard by a group of two committees 

where aSj|H%ml|t h ir in g  Exhibit D-6 was heard by Arafat Haji- Chairman, 

Allflj^andaif- Iwnber, Yusuf Mrimi- member, Mikidadi Ngoma -  member, 

H ilde r'^ ope  - member, Leserian Sayore- witness and Nyamhanga 

Mhagachi accused.

And the appeal was determined by Lijocha Naatokela -chairman 

Elizabeth Vilumba- member, Fikiri Kwibhulo -  member Shangwe Kapinga 

observer, and Nyamhanga Mhagachi- Appellant.



He said in absence of the law that requires the CEO to hear the 

appeal, the Arbitrator's argument in finding the procedure for termination 

unfair is without merit.

Regarding the third ground that whether the Arbitrator erred in law 

and facts by awarding the applicant to pay the respopderp||24 month's 

salary plus severance pay as compensation for un fa^ l^ inatr^ ^ lfchou t 

justification of payment of above 12 months statutory corfttensMion, it is

the argument by the applicant's counsel that the,[Plunder part IV Section
•#j *l|i» it

32(5) (b) of Labour Institutions (Mediation^re^ Arbitration Guidelines), 

G.N. No. 67, provides that the Arbitrato%in llyarlting compensation to 

consider (b) the extent in wiijffih ilrm m atiW  was unfair. Mr. Mbise(b)
submitted further that there is r ,doubt :he arbitrator did not consider

whether or not termination \p s  fafct^jfji jumped to determine the extent 

of existence of a fair ree_  ._________  „ Mor termination and jumped all the exhibits
'|||

presented to him by theiappiiganT and went straight to look for a signature

of the respondent In thiimftfutes of disciplinary committee which ought to 
*11.. 11

have been ly lS n W N w li etermining fair procedures.

HeVsa ito il'respondent (sic) had a fair reason to terminate the
I r fit*

respondent ItKfn that there was no justification for the arbitrator to award 

more thlWF 12 months salary as compensation for termination. The 

respondent does not deserve compensation as he was given a fair 

procedural hearing prior to his termination. As to whether the Arbitrator 

erred in law and facts by awarding the respondent to be paid severance 

pay contrary to Section 42(3)(a) of the ELRA, Mr. Mbise submitted that it is



trite law that the employee who has been terminated on ground of 

misconduct like the respondent is not entitled to be paid severance pay 

under Section 42(3)(a) of the ELRA. He said the respondent was proved to 

have committed the offence of gross dishonest and was terminated hence 

the severance payment of Tshs. 13.084,615.38 was invalid. Mr. Mbise

learned counsel prayed for the application to be granteff
w

tli l i l FHowever the applicant's counsel did not argue on theg^una that the 

arbitrator erred in law and facts by holding thajdlllte respondent was not
I|1 %

given a right to have representative durina. tWte healing of his appeal 

against the outcome of the Disciplinary h llttng fem Nttee contrary to the 

available proof in paragraph 18j^ ith d p ff i^ y iM  therefore take it that he

abandoned that ground.
it

On his part Mr. MosesiJmbindvllSiearned counsel for the respondent
% Hh.

in his reply submissj^n"^ R a tio n  to the first ground for revision 

contended that tl^uscrhtaisjlten was right to hold as it did. After the

‘ conclusiontiof the Disciplinary proceedings on 14th February,
'HliJlf "‘Hliul V

2017 no minS|es \%re signed by all members including the respondent.
1« *|| 1̂ ||p

_  __ l o J l f  Warch, 2017 the minutes were signed by the same
tl II irmemlfers im rfclusion by of the respondent. He said minutes being

%kdPproceedirip of the disciplinary meeting were supposed to be signed by all 

members in the same day of the meeting and not after wards. Otherwise 

the applicant was supposed to tender an attendance sheet which was 

signed by all members on the date the meeting was conducted. He said 

the respondent was denied a right to ascertain the authenticity of the said
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minutes after closing of the meeting hearing in mind that after the end of 

Disciplinary meeting as reflected at page 9 last paragraph of the minutes, 

the chairman informed the members as follows:-

"Kamati inahitaji kupitia baadhi ya vielelezo na 
kufanya mawasiliano na baadhi ya wahu^ka^^ 
kufanikiwa kutoa matokeo ya kikao h ich d '^  ^

The learned counsel argued that this show%tipat after closure of 

the meeting and before the outcome of the (^ ip l^ r^  hearing still the 

committee was busy in taking additional evidS^e^^m other persons who

were not part of the disciplinary m eetinaoIjW ac^hich was also admitted
JP* fl %  w  by the applicant's witness one Mjtidadi^||gorr|.
Ik

He submitted further that tr^mtJfeke of respondent's signature as
11* iiillllP

committed in the Discipliqpry|jjninutes was also repeated in the minutes of

the appeal which also%|pe“lipf%igned by the respondent despite the fact

that the rest on t 

Ambindwili^j 

failure of§

If
Mi
lanagement signed the minutes. Mr. Moses 

with the applicant's counsel explanation on the 

Jent to sign the disciplinary hearing minutes on the 

ground thatf' t lk y  ’ were sent to him by email as the usual means of 

commuij||^Jp0n in the Bank and treated that assertion as misleading 

information and not backed up by the proceedings of the commission. He 

said all emails which were sent to the respondent were on information for 

delaying to supply him with the hearing out come and not giving him the 

Disciplinary proceedings.



The learned counsel contended that failure to serve the respondent 

with the minutes was tantamount to deny him right of fair hearing. He said 

the other reason used by the Arbitrator to rule out in favour of the 

respondent is that the applicant failed to give hearing outcome within five 

days per Rule 4(9) GN No.42 of 2007. The fact that the applicant extended
gp

time for giving the outcome through sending em a ils lp  tHe%espd§dent
ijP %

does not hold water because the respondent was neifflter inNlpved nor

consented for such extension of time. He said ĵijfe extension was done

arbitrarily and on irrelevant reason. To that hJfciteW h e  case of S m a ll
%  \In d u strie s D eve lopm en t O rgan iza tion  ^  {kjfm ina Kaum o and

iilL J llbou r Division at Dar-es-Another, Revision No. 305 of 2013 Hi
•jjllh. |

Salaam (unreported), where it was heliithe Imission was fatal as leads to 

the conclusion that the terminatl® wajlprocedurally unfair. The learned
If || |I||f

counsel argued further thaftlpt only tne disciplinary hearing minutes were\
not signed, but the sad ptoce^ings were recorded in reported speech

li t||i
which is illegal. supposed to be in narrative style or direct

speech anft|§ufpaA|l. hi 1 argument by citing the case of M abu la  D am a li 
M|ji Hb “nil

and  A n^ f^ n^ s. R epub lic, Criminal Appeal No. 160 of 2015 CAT at

Tafeora " J ' C " 1 **Ta\ ra- i i|,

H&l^ftl the cited case gets support from Rule 4(l)-(9) of the 

Employment and Labour Relations (Code of Good Practice), Rules, GN. 

No.42 of 2007,which provides guidelines on conducting Disciplinary hearing 

and how to collect evidence through using applicable form. He said the 

hearing form found under part 1, schedule of G.N No. 42 of 2007



Guidelines for Disciplinary incapacity and incompatibility hearing. The said 

form was neither filled nor signed by the chairperson. Even if the 

respondent would sign the disciplinary hearing minutes still the same would 

remain invalid. The learned counsel argued further that the applicant 

allegation that the respondent committed misconduct was not proved on 

the balance of probabilities. There is no circular issuadrt:o tftfelresp<t§)dent
|i Ai*indicating the limit of branch expenditures and evidence ®||hov|pat such 

limit was exceeded, the fact which was admitted %fjthe applicant's witness

one Anwari Aklan Ally who clearly said he was awt|g|jf the respondent 

was given a circular on branch expenditure^. respondent's himself

proved that in his evidence. The jea rr| iff^ llli | g feontended that the only 

criteria used by the applicant l o  see'toe misconduct is by looking the

previous expenditure of the branita befd|e the respondent taking office in
IP*

2015 was low. But when R iitook over the office as branch manager in

2016 there was rise in^xplty 

properly read the dpftttgaiij

ifSljp. But he said if the applicant would have 

proceedings she would note that the rise of 

expenditufet^l^p^ijgjl^e fact that the respondent increased number of 

customersgianlkbailk profits the fact which triggered him to look for
I  Iff#

mallets oulffa^Innga municipality and in so doing the office vehicle was 

utilizetito t #  alleged excess, but for the best interest of the applicant 

business. On the allegation of respondent looking frivolous receipts to 

justify unusual expenses of fuel is misplaced because the said receipts 

were not prepared by the respondent. They might have been cooked by 

the manager customer service and operation who was responsible for 

keeping records of all documents of the branch especially after the



suspension of the respondent. But that person was not called to testify. He 

invited this court to draw adverse inference against the applicant as it was 

held in the case of H em ed S a id  vs. M oham ed M b ilu  (1984) T LR 114.

Regarding the second ground of the application, it is the submission

by the respondent's counsel, that the procedure applied by tlmapplicant to
iiil li ii||deal with the respondent's appeal was quite unusugfPaM contpry to the

law particularly Rule 4(12) and (13) of the GN. No. 42 of a l it is not 

the manager/ CEO who dealt with the appeal b i|j^ |anel of three persons 

which is illegal.

\  ^Replying to the third and fourtoiiiflrotodiwof the application, the

fiiik f  w
e ArDl|ratoI|did not error at all to pay the 

'Ntiiu#
respondent monin s salaries sevepnce payment. In arriving at such 

payments the Arbitrator inferred <l|Sf :̂he law, Section 40(l)(c)of the 

Employment and Lab^ur^^lllj^ns Act, No. 6 of 2004. He argued that 

payment of 12 m ojp i^ |ll|rlJ^ is a minimum. But the law gives a room of 

measuringi|the,agiol|nt a id  referred this court to the case of N o rth  M ara 

G o ld  M in^ v skK h a lid  A b d a lla h  Saturn, Labour Revision No. 25 of

2Q19,Higfi C f lf t  t ioou r Division at Musoma. He said the Arbitrator ordered
’lh» II jp

paymlnt of w  month's salaries because the applicant breached the law 

and severance payment was ordered since the applicant at the trial failed 

to prove misconduct alleged to have been committed by the respondent.

The learned counsel submitted further that another reason which 

made the arbitrator to decide in favour of the respondent is that the 

applicant ordered the respondent to present his defence in writing before
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or on the date of hearing. The respondent presented his defence on 10th 

February, 2017 as ordered contrary to Rule, 13(5) of G.N. No. 42 of 2007. 

The learned counsel therefore prayed to this court to dismiss the 

application.

Having carefully read the submissions by the lea|pecjjjjjjDunsel, and 

having gone through the commission proceedings regtflL the Jkjciai^issue
lli IIIfor determination is whether this application for revision%asirfg on the

V ;p- %
grounds raised has merit. I,--'",

<i "li "lift
Revision in Labour disputes is the waytof Challenging the decision

*11*.. *fl itii
»Ar Iration. Any person who

trator, can challenge it to this

reached by the Commission for Mediaty 

is aggrieved with finding or aw a lfby  t ie  Ar
1 | *1 i f I'' ■; * f

court by way of an application fol||evisioj| under Section 91 ELRA and Rule 

28 of GN. No. 106 of 2 (^ , poirlWg out the errors or irregularities 

committed by the Arbitrate

c lt iin  after the applicant was aggrieved with the 

(this court an application for revision and the

In the present' a 

Arbitral

ire as listed above.grounds {pi|

'Ijj ijfPI|}ii»,ir"
^  the*l|§ ground her complaint relates to the arbitrator's holding that

the emplt|fffr failed to give the respondent employee opportunity to be

heard as the disciplinary hearing proceedings and appeal proceedings were

not signed by the respondent. The applicant's contention is that the same

were sent to the respondent via email which is the usual way of

communication by the bank.



However as submitted by the applicant's counsel, the Arbitrator did 

not expressly indicate in his discussion and resolve the issue whether there 

were just reasons to terminate the respondent. Instead he dwelt much on 

procedural fairness by making reference to exhibit D-6 collectively the 

disciplinary committee hearing minutes that were not signed by the 

respondent and that there was no justifiable reason fo|lirn llli||jon. Mhink
# I k  % a ,

the Arbitrator erred to rush to that conclusion. The recordmcrysifpclear as
4 \

can be seen from the commission proceedin^r At page* 34 during 

examination in chief the respondent was asked^1

!'iNamna gani ushahidi wako (fae/ezlkjtlltingatiwa katika* .suit** "Ik \m
muhitasari wa kikao (̂ 0>nidmam>

J. Ushahidi wangu hauî hungatiw^abisa

S. Ni athari gani 1mezipata kutokana na kucheieweshwa
ll ftkuietewa m^tokeo^a mkao cha nidhamu?

J. R^utatw n^ngk nilipata matatizo ya kisaikoiojia kwa maana 
ya %Whnawazo kwa kusubiri muda mrefu"

I  l l i i V PBut adfilikar page 37 during cross-examination, the questions and
\answeHfijWetHTecorded as follows:-

\ r

S: Wakati wa kikao cha nidhamu ulisema uiitoa vieieiezo 
umevitoa hapa mbeie ya Tume"

J: Niiitoa.



S: Ni kitu gani ulitaka kukiuliza wakati wa kikao cha nidhamu
na hukukiuliza?

J: Sikusema ni kitu gani.

S: Unajua taratibu inayotumika kuunda kamati ya rufaa.

J: Sifahamu.

S: Katika kikao cha rufaa nini kilijac^liwa?

J: Sikuona tofauti na kikao cha Imanzm

S: Ni hoja zipi ziiijadiiiwa

J: Ni hoja zote zik foku\
' k W

But again at page 38 it
'4  

''ii?*
J:

ymo cha rufaa?

was

kikao cha nidhamu?

f i i i  \

\ .  I 1-"1

lafasi ya kujiieza?

Uiiwahi kupokea email au barua inayohusu 
kucheiewashwa kwa matokeo ya kikao cha nidhamu?

J: Ndiyo"

By the questions and answers the respondent gave as quoted above, 

there is no doubt that the respondent was given opportunity to be heard at



the disciplinary hearing and at the appeal level per rule 13(5) of the GN 

No. 42 of 2007. It is therefore not correct to assert that he was not at all 

given opportunity to be heard at the disciplinary hearing. The only good 

reason given by the respondent for so asserting is that the disciplinary 

hearing minutes were not signed by him and the same was lately supplied 

to him. There is the legal requirement for the disciplirj^j ’̂ hdllrl||g outcome 

to be served to the employee within five days, which eve^iDersatgfltwolved

in the hearing has to sign it. It was argued $|f(pie applicant that the 

disciplinary hearing minutes in the case attjfhanlk  was sent to the

respondent by email, but no sufficient rea^n ^|s'||jj/en for adopting such 

mode of communication and whether| V io r information to the

h luch  mode of communication.respondent that he will be informed thr

But there is no dispute that thJlfelwas||a delay to supply a copy to the
jl* M||in|jfl*

respondent although he w»notified of such a delay. That alone renders
%

the proceedings before m e “disciplinary committee invalid although 

sometime it is difflpHt^o^gpj^ly with every requirement provided under 

Section lSf^ ilifi^ tlii^Fllles but there are important procedures which 

cannot b||,§ki[1 >d iiid  must be implemented as directed by the Rules as
itoilfF

fa'rfl ê to* chat cannot be fair hearing. Although the respondent

attencted atJjWt disciplinary hearing, that was only one component of fair

procedure; but supplying to the employee the outcome on time is another 

component. There is also another complaint by the applicant that although 

the arbitrator denounced existence of disciplinary hearing decision but in a 

contradictory way he acknowledged the appeal filed by the respondent 

against the decision of the disciplinary committee. This I think is not proper
15 | P a g e



because if he doubted on the procedure at the disciplinary hearing and 

found it not valid, he could not again rely on it. However there is one act 

done at the disciplinary hearing which made it invalid, that is after the 

conclusion of the hearing the matter was adjourned for the committee to 

go through the exhibits and communicate with other responsible persons

for them to give evidence. It was not put clear wfA4were*those
1| l 1  ill*responsible persons. This shows that hearing was not concluded i||fnd what 

followed after wards the respondent was not invc|j||fcd, that cftnnot be fair 

hearing. Again, in the notice to the respon<»t tfekafpear before the 

disciplinary hearing, he was required tô  suBteit ̂ s  defence in writing

before or on the date of hearincj^Thj|f^^ol||^p:6rding to the procedure

provided by Rule 13(5). The prdfeduremthalthe accused employee has to
“ in#

attend at the disciplinary hearing t |d  bejiven opportunity to ask questions

to witnesses if any. Then^atif|ie end he has to be given chance to submit 

his defence after he h |̂ hW d^ js accusers. Further there is also another

anomaly committe#i)fit|i8l|||c:iplinary committee in recording proceedings. 

The same^asilltat tyonejnn a narrative form but was in reported speech.
Mil' { *||| 'UllP*

Ipurliel did not rejoin to this. The law is very clear as far as 

are concerned. The same are to be in narrative form 

and ni^ in |jj|forted speech which was discouraged in the case M abu la 

D am a/uand  A n o th e r vs. The R ep u b lic  (supra). This also renders the 

proceeding fatal.

Regarding the second ground; it was correctly submitted by the 

counsel for the applicant that there is no any provision of the law or rule
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with the requirement that the appeal against the outcome of the 

Disciplinary hearing must be heard and determined by the Chief Executive 

Officer (CEO) of the employer. The same has to be referred to the most 

senior level management as provided under rule 4(12) of the Guidelines for 

Disciplinary, incapacity and incompatibility policy and procedure 

Employment and Labour Relation (Code of Good Pr|p||te)^!l)|. N%2 of 

2007). The applicant in her submission demonstrated thcfc^he J^flial was 

heard by a panel of different persons to those wJjgffnvolved disciplinary

hearing.

As to the third ground whether the ' ĵjiitr, 

by awarding the applicant to pgj)ruthe|res|!%i!tel

jr ferred in law and facts 

24 month's salary plus

severance pay as compensationlior unfalliipfmination without justification
% 111of payment of above twelve roonthgi&taptory compensation.

The remedies for illrfa/httermination of employment are provided
itunder Section 40(̂ |iKW||||n̂ ||̂ r pMoyment and Labour Relations Act (No. 6 of 

2004) whiatoindyj1 ' ^
ilj ‘ttiiii

(a)|f« ir| T^ijjiipte the employee from the date the employee was

jjerrlfeated without loss of remuneration during the period that
In#

\\̂  ĵjfie employee was absent from work due to the unfair 

termination.

(b) To re-engage the employee on any term that the arbitrator or 

court may decide, or

17 | P a g e



(c) To pay compensation to the employee of not less than twelve 

months remuneration.

(2) An order for compensation made under this shall be in addition 

to, and not substitute for any other amount to which the 

employee may be entitled in terms of any lav^pr pg|eement.

(3) Where an order of reinstatement or re-erl^a|^jientl^|(jltede by 

an arbitrator or court and the employ^|jecides nfe|to reinstate 

or re-engage the employee, tiffe Employer shall pay 

compensation of twelve months H^g&^in addition to wages 

due and other benefits fro|pii|Jj|<S'l̂ |at||*r< 

the date of final payment.

unfair termination to

At the Commission the Arbll^or^ecision was that the respondent 

termination was unfair, t^i^jTipensation which was awarded has its~basis 

on unfair termination t ^  a  founds explained in the respondent's reply

submission.

\  The b l
filll

respondent's employment termination is gross 

mi ĉondu(!!t,,|f)| l|fpftving unrealistic expenses transactions at the branch 

as clltj||3are! ilj l 'lh e  previous time when the branch was under some ones 

else ma^^rial. In his award the Arbitrator's finding is that the applicant 

did not prove the reason for termination and follow the required procedure 

while terminating the respondent from employment.



Although the applicant alleged that there was unrealistic high 

expenses compare to previous expenses before the respondent assumed 

office as the branch manager.

It was correctly submitted by the counsel for the respondent that 

there was no any circular tendered by the applicant to |Jiovjjjj|jiat limit for 

expenses which respondent was supposed to authqjii^The ^orpplfrison 

criteria applied by the applicant is not in my considerelkyiew a good
%S> X

criteria. Higher or lower expenditure of the bra|^ffl^an be due to several 

factors. In no way the expenses can be tha llb e  flir th e  two or more 

different periods. The respondent stated intas efridehce that expenses for
j i u ih . V  Ip

fuel for example was due to i l l  fact tWat was going around the 

municipality searching for customers.

The mode of operatiQjjjJat two Bffferent periods may not be identical

taking into account thq{cu ^ l!^ s in e s s  competition by banks, unless there

is circular limiting a certain level. It is therefore correct as

t o l | r  that the applicant did not prove that the termination 
Mb. UtitiiH'

held by th i,arVof the responc |pt's%mployment was fair .It is the cardinal principle of law

f<W M ohk
. \ J !

IP alleges must prove per H em ed 

S a ict%% M oham ed M b ilu  case. The applicant was bound to prove that 

the termfifftion was valid and fair but she failed to do so. What are 

available are mere allegations without proof. But also the applicant did not 

follow the fair procedure for terminating the respondent's employment as 

demonstrated above. That being the position therefore the arbitrator 

correctly ordered compensation for unfair termination. The applicant
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complained against the arbitrator's act of ordering compensation above 12 

months. But as reproduced above, the compensation under Section 40(1)

(c) of Act No. 6 of 2004 is of not less than twelve months remuneration.

Understandably the order for compensation is discretionary which of 

course is to be exercised judiciously. The arbitrator ther|Jpre^ s at liberty 

to award compensation of less that twelve months tf|Sfl^neratil|p pftnore 

than twelve months. This court has decided in a numbe^ipf Jlses that 

position of the law. In the case of N tundu  vs. P lan

In te rn a tio n a ! Tanzania, Revision No. 25W on^ 0liM fgh Court Labour

Division Dar es Salaam, the court insisted %i th
llflHllh, \

than 12 months. In the case s fa D e b is  W a

ipensation of not less 

u ra  vs M tibw a Su ga r

Ipf 201^!§|#eported) the court also heldE sta te  L im ite d  Revision No. 

that the arbitrator in his disafitiort^^jjlward more or less compensation 

than prescribed under SertiSi||40(l)(c) to the ELRA. Rules 32(5) (a)-(f) of 

the Labour Institution Mediation and Arbitration Guidelines), Rules (GN. 

No. 67 of 2007) pravideShr 11,1

%i)I"32(5) mbieokto sub rules (3) an Arbitrator may make an award of
.. , . . f . approm^mKk:ompensation based on circumstances of each case

\vnsi<hrmg the following facts.

(a) Any prescribed minima maxima compensation.

(b) The extent to which the termination is unfair.



(c) The consequences of the unfair termination for the parties 
including the extent to which the employee was able to secure 
alternative work or employment

(d) The amount of the employee's remuneration.

(e) The amount of compensation granted in vm m ilar cases.

(f) The parties conduct during the proceedings^rtd Why other
relevant factors' * *i

llLAs pointed out above, the com pensatio^ r^  month salary provided 

under section 40(l)(c) is minimum one. T ^ Jav lw p is  not provide for the
Ilf 'H{», Hiik i1

maximum amount of compensafffft Irl||he mse of M u ltich o ice  Tanzania

L td  V. F e lix  N ya ri, Revision Noljjj) of 2Q(JPrligh Court Lab. Div. at Mbeya,

this court interpreted the proftsion

"The EU

ws:-

40(1) (c) provides for
co m p e ^ ti^ \(x$ i least twelve months salary. This

%ys m^mmjrmrequirement and the law gives a room
fill limof%creM/ng the amount".

*11 V S r
Whafl, fp  important therefore in deciding the amount for

com perll|p|h the same must be just and fair depending on the

circumstances of each case. In the present case the arbitrator found that 

the termination was substantively and procedurally unfair. He was

therefore correct in my view to award 24 month's salary compensation.
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Apart from an award of 24 months salaries compensation, the 

respondent was also paid severance pay which is payable under Section 

44(l)(e) of the ELRA. The payment of severance pay is therefore statutory 

as there was no valid and fair reason for termination. I don't therefore see 

good complaint by the applicant which would justify this court to intervene

and revise the sound decision by the Arbitrator despitgj fevrshlprt cqjpngs
#  \

pointed out above but which did not render the award invlljjjl.

The applicant therefore lack merit, the samg|H||jsmissed.-

Date:

Cc«

I I I ,  F.riKtyf^OGOLO 

JUDGE

19/06/2020 /
HUP

m: a \ n. F.N. Matogolo, Judge

Applickit: w  Mr. Michael Richard- present

Respondent: Present

C/C: Grace
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COURT:

Judgment delivered.

F. N. MATyO f̂OLO 

JUDGE 

19/6/2020


