IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(LABOUR DIVISION)
AT IRINGA
REVISION NO. 24 OF 2018
OMARY HUSSEIN MGOBA .........ccocunen 1ST APPLICANT
GODLOVE R. KADUMA  ....ovveeveenenns Lé@ NT g,
JEREMIAH K. MWAKIPESILE ..........e0.. R"* AP‘MICA n
ERICK E. BEMBELEZA ..cooccveveeennne mﬁ: APPLMANT
LILIAN P. MAGODA .cccvuieee, ‘ ..q‘iél "WARPLICANT
SALUM 0.JABIRI ..o 4 %.t;.f*.%a,&‘*b% APPLICANT
GEORGE KIGODI R ¥Q snm‘}w" APPLICANT
GREGORY NG'ASI g'f” ..... 'ﬁi{"ﬁh‘"" 8™ APPLICANT
}%_:Rsuﬁ%mf%
TANESCO LTD G gl? RESPONDENT

Date of Last Order: 3*%(06l gé%

Date of Ruling: **ag 020
RULING
i 3
MATOGOLA S,

f"'\‘laug]ﬂlivﬁg is in respect of an application by the applicants namely
Omary Hussein Mgoba, Godlove R. Kaduma, Jeremiah K. Mwakipesile, Erick
Bembeleza, Lilian P. Magoda, Salum O. Jabiri, George Kigodi and Gregory
Ng'asi who were employees of the respondent TANESCO Limited, but whose

employment was terminated.
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The applicants were among the respondent’s employees countrywide,
who, as said were terminated from their employment in April, 2018 after the
respondent had terminated some categories of its employees in all regions in
Tanzania. The other employees from other regions, through the services of
Mr. Jamhuri Johnson from Jamhuri and Co. Advocates managed to refer
their disputes to the Commission for Mediation and Arb%ﬁ‘floﬁ wevgr due
to the facts that all employees countrywide employed Mr. ﬁgphu gtﬂhson to
represent them, it happened that employees fror\%‘ anga dld* ot file their
dispute early as the results all disputes from diffgfient &9‘ ?PS concerning the
employees of the respondent who were tq{m?hﬁte were consolidated and
heard in Dar-es-Salaam as Dispute N iﬁﬁM %QSWUBG/R 55/2018. So the
dispute of Iringa was to be ad i rne !Pg consolidation of the other

*im;}

disputes to be heard in Dar- es- 1 am

m :'
i %f%ﬁi
At the time the pra‘s&uﬂ applicants filing the Labour dispute at the

Commission for Meduat!l n aﬁl A@butratlon of Iringa, it was found to have
been filed out of ti e **¥ é*sa e was struck out and applicants were told to
file an app‘hﬂlﬂ%&f,?%tmﬂgonatlon The applicants have filed this application
so that f’“'ﬁt hlll’t an call for and examine the proceedings and the
su ?quent tr’L ky the Commission for Mediation and Arbitration Iringa in
Laboup Quspﬂff‘é No. CMA/IR/36/2018 delivered on 24/10/2018, in order to

satisfy ltse'# on the appropriateness of the said ruling, revise and set it aside.

The application is both by notice of application and Chamber Summons
and was made under Section 94(1)(e) of the Employment and Labour
Relations Act No. 06 of 2004 as amended, Rule 24(1),

2|Page



24(2)(a)(b)(c)(d)(e)(f), 24(3)(a)(b)(c)(d) 24(11)(c), Rule 28(1)(a)(c)(d)(e)
and Rule 55(1)(1) and (2) of the Labour Court Rules, 2007.

The application is accompanied by an affidavit taken by Stella Simkoko

Counsel for the applicants.

Before this court the applicants were represente gbyg !‘a SlEnkoko
learned counsel and the respondent was represented*b *M Jo ;ﬂyamam

learned counsel. The application was argued by way ﬁf wrlttel%'i@;bmussmns

In her written submission, the learned couﬂ%el f&kﬁﬂﬁ applicants gave
a detailed explanation of the dispute thau§the*¥§£}|§ig§ants were retrenched
e by the respondent to
certain category of its employ%s wa c}ﬁucted countrywide, that is in

I
ly, bourﬁ;dlsputes involving the retrenched

from their employment. As the re*trencgé*ﬁ@g

different regions of Tanzania, all
employees were consohdatetzﬂ‘and hearéi in Dar-es-Salaam Region in Labour
Dispute No. CMA/DSM{g i%5{2018 with the exception of the Labour
Dispute by retrenc @*@izﬁrﬁ@éﬂ&es from Iringa Region for which applicants

o

counsel ad{z;ic ii rep esentatlve one Omary Hussein Mgoba to seek for
amendmer}& ?
*kg tif

ig !Howe ]@e Iearned counsel said her mobile phone was out of order
for son%% d%ys ¥after 02/07/2018. She called the applicants representative to
know the status of their case but the Mediator told them that their dispute
was referred out of time and were given seven days to file an application for
condonation. But their representative could not notify her of that status
because she was not reachable by mobile phone and due to the fact that the

applicants’ representative was attending his sick uncle who was admitted in
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the hospital, and who ultimately passed away on 02/08/2018 he could not
inform her of the order of the mediator. She thought the dispute was still
pending before the Commission. And she was aware that the dispute had
been referred within the time specified for referring other disputes apart
from the time for referring disputes on unfair termination. The applicants’
counsel wrote a letter to the mediator on 29/07/2018§§a$hlcﬁ'? e sagg was
mistakenly written 09/07/2018 requesting for a date to g@ear bﬁ%re the
said mediator but through the mobile phone @gﬁi@ne of ﬁﬁe applicants
Jeremiah Mwakipesile she was informed that kl’%lr &ﬁptﬂ;e was dismissed
way back on 02/07/2018 and that the appl ca}%@ %ge granted leave to file
an application for condonation within s yen, é § ag‘fthe dispute was referred
out of time. She then lodged a ﬁ pI|c ﬁ( extension of time which was
dismissed on 24/10/2018. This discl L

affidavit in paragraphs 4, S,ﬁ, 7,8, i&’***ﬁ@f 12, 13, 15 and 16 and what the

applicants counsel stated fﬁ%%g@e#%(ntten submission.

by the learned counsel in her

The applicant afi@ r%%mg is that the rationale for revisional jurisdiction
is aimed ‘gizgﬁ %vr%g% court to examine the proceedings before the
Commlss?m{o tion and Arbitration in order to satisfy itself as to the
coﬁzﬁ‘ctness,fi ﬂ I|fy or propriety of the decision, and supported her
argum@r&l& bﬁ’ig ing the decision of Stanbic Bank Ltd vs. Kagera Sugar
Ltd, Civil pllcat|on No. 47 of 2007 CAT (unreported).

She further stated that revision ensures that justice must not merely
be done, but must be seen to have been done especially where it appears

that there has been an error material on the records of the court and cited
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the Case of Zabron Pangamaleza vs. Joachim Kiwakara and Another
(1987) TLR 140.

On the issues as ground for revision, it is the argument by Stella
Simkoko that the mediator erred in law by holding that the Labour Dispute
No. CMA/IR/36/2018 lacks merit as the applicants dem%pstw d sufficient
reasons warranting extension of time so that they ca;gffﬂz\g‘ge a " p%]‘fliation
for setting aside the order in the Labour Dispute No. CMA/M,};§/§€¥{8. Each

b
reason was supported by evidence but was not co‘;féﬂggred.

She said the term “sufficient reasons” hé&;&gwt expounded in the case
4 | 3
of Ratman vs. Cumarasamy and An mékt{‘lﬁﬁag }. 3 ALLER 933. Where
U]

My, 0y
Lord Guest said:- iuﬁ% é”h ",

g ’;
"Sufticient reason ... m\ ht be’ Weterm/ned by reference
bl

to all circumst?na%;s of the particular case ... which will
¢ {
move the G ‘f//}zuiﬁﬁ @xgrc/se its jurisdictional discretion
in orde ;lﬁiiqmi}émg& e time limited by rules”.
4 {
It is &fﬁa %‘P@Wg‘m\muiof the learned counsel relying on the decision in

L yamuyﬁl'@ﬁ{}gtﬁﬁ ion Company Limited vs. Board of the Registered

Tf»qﬁ‘ees d& ' ?‘Jﬁau;ig Women’s Christian Association of Tanzania Civil
Applica!%iqum‘f 02 of 2010 which was cited with approval in Benedictor S. B.
Mahela vs. Tanzania Bureau of Standard, Misc. Application No. 632 of
2019 (unreported), that as a matter of general principle, it is in the discretion
of the court to grant extension of time. But that discretion is judicial, and so it
must be exercised according to the rule of reason and justice and not

according to the private opinion and arbitrary.
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The reasons which the learned counsel said advanced by were not
considered that after advising the complainants to institute a claim at the
Commission for Mediation and Arbitration, the applicants, counsel applied for
the consolidation of their claims in Dar -es- Salaam which was exercised under
Rule 26 of GN. No. 64 of 2007 but the matter was scheduled for hearing on
02/07/2018. She said the mediator erroneously struck ﬁ{ﬁ‘t tﬁg pplqu‘tlon on
the ground that it has been filed out of time. The reason ‘&@t @) gﬂy Hussein
Mgoba who was the representative of the apphcmps at Irlnéb attending his
beloved uncle and his attendance at his burial ca(ﬁhor‘%reiﬁulted into failure to
inform and/or instruct their advocate who re%‘f Dar -es- Salaam on the
c% 5 to warrant extension of

il

progress of the case amounts to sufﬁﬂm 5
Fasuon in the case of Rajabu

D
time and supported her argurrﬂt by

l;ﬁewsn No 26 of 2013 High Court Labour
Division at Tanga where tha%é?)urt sta{%’é&f sickness can justify condonation. But

Zahuya vs. Mkonge Hotel L

ignoring that amounts tP J&i Flgi ,ﬁrbltrary

The Iearned ‘*ngtmltted further that after being out of time the
Iy by lodging Labour Dispute No. CMA/IR/36/2018,
which waﬂ,;@r? }for lack of merit.

applicants 3@&

ulq'he Ié& gﬁ counsel referred this court to the case of Zan Air Limited
VS. Ot fgﬂ Omar Musa, Misc. Application No. 285 of 2013 High Court
Labour Division Dar — es- Salaam which was cited with approval in the case of
Avit Kwareh vs. Serengeti Breweries Ltd to show that our jurisdiction had
laid a jurisprudential guide when Mediator and Arbitrators exercising their

discretionary power on extension of time in which it was held:-
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".. sufficient cause should not be interpreted narrowly
but should be given a wide interpretation to encompass
all reasons and causes which are outside the applicant’s
power to control or to influence resulting in delay in

taking any necessary step”.

|
i a"
In failure by the Arbitrator to assign reasons foyf ﬁ%( decn m |%*§1s the

submission by the learned counsel that it is the requnremer‘ﬁz;?f thé law that

.

(a) A concise statement of the case‘ “lg h‘% y *‘lusl'
(b) The points for determ/natlonth ?mi*tg A Riz ib

(c)  The decision thereogl8hd !%33 ) )
(d) The reasons for such C/'S/'on L

i‘*§
Yy
She supported that péj ,tlon by the case of Fatma Idha Salum vs.

Khalifa Khamis Said, ‘[ébq-'}}t JLR 426. The learned counsel therefore
prayed to this co **119‘ &g 'i‘he the proceedings in the Commission for

judgment ruling and orders must contain the follo

iyl

s
In W@*&r p‘i}tﬁ, mission counsel for the respondent Mr. John Kyamani
t
S a%aq that § e

grounagigfoa;;rewsmn as stated in paragraph 17 of the affidavit. It is his

Mediation %W mmht‘ Hon evise and set aside the orders with costs.
Y b

Bappllcants counsel in her submission did not even consider

argument that the submission by the counsel for the applicants concentrated
on new facts which not only were not argued at the Commission for
Mediation and Arbitration but also are not facts verified in the affidavit
supporting their application.
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The learned counsel contended that the applicants have submitted
something not on record. The order which aggrieved the applicants was
made on 24" October, 2018.

He said the applicants counsel was supposed to submit on the areas
where the Arbitrator acted illegally while dismissing th ir ?5% lication for
extension of time. He said at that time, an applicatiogf Q&{z sgun %a?@e the
order issued on 02/07/2018 not yet filed. He said the |
&lgy, WhICh is the legal

whether
applicants established sufficient reasons for the
basis for one to be granted leave for extensnog dfﬁﬁlme 'ifle learned counsel

said the only ground for delay explained aret o ﬁz 2*%;
fﬁ?ﬁk% t& }

One that Omary Hussein W&% IS J%ﬁ

was attending his sick uncle.

B Mgy '
Two that for somet| ? counsei for the applicants was unreachable

due to the fact that her, h&ﬁﬁ ‘”@? out of service.

;m; *"
The Iearned ; AA ed that sickness can justify extension of time

where it is ﬁ!\g‘{%[gﬂuﬁ%ﬁg

attenqu{;ﬁm;}uﬁ@l J¥ was not disclosed for how long he was attending his

gentatlve of the applicants

mself who was sick but not allegation that he was

uné’ﬁtand aﬂ %w at place, was it in the hospital or at home. Even the issue
bt
that co[m's«a jifor the applicant was unreachable through her phone all those

reasons do not meet the test stipulated under rule 31 of GN. No. 64 of 2007.

The learned counsel for the respondent argued that the contention by
applicants counsel that the Arbitrator did not give reasons for her decision is

a misconception on her part as the reasons were given on which the
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Arbitrator stated “/n the circumstances this Honourable Commission find the
applicants prayer has no merit or legal basis, therefore this application is
hereby dismissed’, contrary to what has been submitted by the counsel for
the applicants. The respondent’s counsel invited this court to dismiss the

application with costs. The applicant’s counsel did not file reJomder

Having carefully read the submissions by the %ped cghmsef bfrom
both sides, and having gone through the court record i*#{weei are two
l&*h its or otherwrse of the

present application:- " 4 ii; ﬁ&ﬁﬁ

*%1 5%;
[N
(i) Whether the complaint by tr}% aB Hca% §at the CMA Iringa was

§ i*é hli
lodged out of time ori in %me ri
(i) If it was filed out of ¢ {ne whéifﬁfé the applicants demonstrated
y
sufficient cause thldelay *%%mﬁﬁl

y b
It is clear fromy e*iqiac&rﬁj of the Commission for Mediation and

Arbitration that th ?ﬁmw (’ﬁrﬁ \'odged their complaint in the Commission on
12/06/201*8‘ ﬁﬂ #mong other things terminal benefits and
il

questions to be resolved first before looking at the

retrenchrr]ﬁpt rr% t. This was after the applicants were terminated from
thgﬁr em Iomp::‘g on 20" — 25" April, 2018. According to rule 10(1) of the
Laboikri Inst lifions (Mediation and Arbitration) Rules, GN. No. 64 of 2007
disputes tggout the fairness of employee’s termination of employment must
be referred to the Commission within 30 days from the date of termination
or the date the employer made a final decision to terminate or uphold the

decision to terminate.
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For all other disputes they must be referred to the Commission within
60 days from the date when the dispute arose. This is in accordance to rule
10(2) of the above cited Rules.

It is on record that the applicants while lodging their complaints at the
Commission for Mediation and Arbitration filed CMA Ff} which refers to

d t% the

Labour Dispute based on termination. This was Qggiconce

applicants counsel who said the applicants mistakenly fi lled ) Fg
ﬁ% F’ b

That error or mistake if at all happened *ig&?t rectified until the
Labour dispute was dismissed by the Arbltrat‘Q é%\ the g§round that it was

lodged out of time without applying for &Q %atn%@ ft was agreed that the

applicants in their complaint tq *‘ﬁll, ny The Arbitrator therefore

M

struck out the complaint believin ;%hat it Pﬁ@ or unfair termination.

However, this is not bo) ;% out g?%e record because in the application
for extension of time tqﬁfe ‘*a ég;;he order striking out the complaint Labour
Dispute No. CMA{ %B % *’was argued by written submissions. The
appllcants*%g%sirgg} mhl%lr submission that after they have failed to lodge
their complain pr 15 fair termination on time, on 11/06/2018 they opted to
ref@{ thé‘ Bﬁ %to the Commission for Mediation and Arbitration for
retrer%t&men it

appears t&i%ppreuate this in her ruling at page 1 last paragraph fourth line

ayment and for terminal benefits. Even the Arbitrator

from the bottom where she stated:-

"... the employees referred the dispute before this
honourable Commission on 12" June, 2018 claiming
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interlia among other things Termination Benefits

and Retrenchment Payment'.

This shows that the Arbitrator knew that the complaint filed by the
applicants was for terminal benefits and Retrenchment payment which do
not fall under rule 10(1) but fall under “all other disputes, falljpg under rule
10(2) for which must be referred to the Commission (}ﬁ%p snxt%idqyg’*’from

the date the dispute arose.

The learned Arbitrator did not address he{ n%*@g to that fact instead
ull
dismissed the application on the ground tha@*igp 2@ppl|caints did not show

sufficient cause of delay.

In their submission throudjj their wm;
that the complaint they lodgecf ;p thé Commission for Mediation and
Arbitration was made undeﬁ% Ie 10(Zsmgf the GN No. 64 of 2007 for which
time limitation prowdecl%us ﬁwﬁ( @@ys and not 30 days as provided under rule

y
10(1). z;i %%aiii f&g% ) Ii

%ﬁte the applicants contended

The ré‘g mf:ir:}%%* nsel did not counter this in his reply submission.
iy

W leé
trea%"tﬂe co mt before her as filed under rule 10(1) instead of rule 10(2)
of GN. M&; 4 of 2007. Even if there was an error made by the applicants in

|t is crystal clear that the honourable Arbitrator erred to

their complaint form by selecting space for CMA F1 but that error was not
fatal as it was disclosed to the Arbitrator what the applicants were up to,
their complaint was for retrenchment payment and terminal benefit. They

were not challenging the termination of their employment.
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The Arbitrator therefore was not supposed to adhere to the strict
compliance to the rules of procedure which are merely hand maiden. And
more so taking into account that in Labour disputes rules of procedure are
somehow relaxed as it was held in the case of Stephen Makungu and
Others versus A/S NOREMCO, Revision No.224 of 2013, High Court

Labour Division Dar- es- Salaam (unreported).

The aim is to make sure that substantial Justlce is atta‘?igld THe Labour
Court as well as the Commission for Mediation ar; %’bltratlon %elng Courts
of Law and Equity cannot be strictly hamper&d‘* Y te&uﬁicalltles as it was
held in the case of National Bank of @q rf*l é& Ltd versus Ahmed
Mkwepu, Misc. Labour Appllca ng a%ﬁ 1013 High Court Labour

AN

Division Dar-es-Salaam (Unrepo Q%amg

As the time limit for qu ing ccﬁ*ﬂzﬂiglnt in the Commission of Mediation
and Arbitration for dlsputés or{*ig‘etrenchment payment and terminal benefits
which under rule J‘Q& *}%g e Rules is sixty days from the date of

%

retrenchmgnt thé

s ﬁsaﬁo need for the applicants to apply for
z*& &%%@zi

condonatuon***%

ﬁ*fi%g

qa It v\v Q 2? %re wrong for the arbitrator to treat the complaint as filed
out éhwme gl

therefore §g’cted illegally in striking out the complaint and ordering the

to instruct them applying for condonation. The Arbitrator

applicants to apply for condonation while their complaint was lodged on
11/06/2018 which was only 41 days from 25/04/2018 when retrenchment
was made thus not beyond 60 days. The complaint was therefore lodged on
time.
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Having resolved this, then it follows that even the dismissal of the
application for extension of time seeking for restoration of the complaint
which was struck out was erroneously reached. Without even considering
other grounds for revision raised by the applicants, I find merit in this
application, the same is granted. In exercise of powers conferred to this
court I order that the finding and order of the Arbitrﬁf@r ﬁﬁ% §ng oyt the
Labour Dispute No. CMA/IR/36/208 before the Com‘grais%%% fo’i%ﬁgdiation
and Arbitration Iringa and the Arbitrator decisi&fﬁﬁ?n Laboé‘**&;{)ispute No.
CMA/IR/R.36/2015 dismissing the application“fagg}tréxti&ﬁ%;g!p of time for the
applicants on ground that they failed to ngﬁ*ﬁHﬁ%nt cause of delay are
null and void. The same are quashed af ;%‘@i@%; ¥ I further order that the
original record of the Commissifﬁi’or’ﬁ
Dispute No. CMA/IR/36/2018 b
Mediation and Arbitration (finga 2@***‘&2& the Labour Dispute shall be
determined on merit.

ediation and Arbitration in Labour

|-
y, remitt %ﬁgback to the Commission for

Order accordgﬁfignl%%
o/
F. N. MATOGOLO
JUDGE
04/06/2020.
Date: 4/6/2020
Coram: Hon. F.N. Matogolo, J.
L/A: B. Mwenda
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4™ Applicant:  Absent
5t Applicant:  Absent
6" Applicant:  Absent
7" Applicant:  Present
8" Applicant: Present
Respondent:  Frida Swalo - Advocate

C/C: Grace

Frida Swalo - Advocate:

all
My Lord, Iam appeaggij%piéjiggr the Respondent. The matter is for ruling,
we are ready.

COURT:
Ruling, deliyered.

0

= H éa /[M%

F.N. MAT,
JUDGE
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