IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
[IN THE DISTRICT REGISTRY]

AT ARUSHA
LAND CASE NO. 04 OF 2017
FATUMA ALLY KHATIBU......cctecrtrennevnenervsmsnnnnnsnsnnssnnn 1ST PLAINTIFF
MGENI ALLY KHATIBU.......cocversuesenmmnnssnusussunsanssansnnnnns 2ND pL AINTIFF
Versus
HUSSEIN BAKARI MINDIA.....c.cittotiiesmsmsusssnsaannnssannnrssen DEFENDANT
JUDGMENT

25/08/2020 & 13/11/2020

MZUNA, J.:
Fatuma Ally Khatibu and Mgeni Ally Khatibu herein after referred to as the

1%t and 2™ Plaintiff respectively, claims for share of ownership of a house
located at Plot No. 23 Block 21 Kaloleni Street Arusha Region (hereafter the
house in dispute) jointly owned together with Hussein Bakari Mindia, the
defendant herein. They also pray for the court to nullify the eviction notice

issued by the defendant and declare them as lawful heirs.

The background story shows, the said house was built by their late
grand-mother Kindishi Mkindi who was survived by two children, their late
mother Asha Bakari and their uncle, Hussein Bakari Mindia, the defendant
herein. The late Kindishi Mkindi died in 1982. It is said according to the
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plaintiffs (though no will was tendered as proof thereof), she bequeathed
her estate, the suit house, between her two issues and part of it was also
bequeathed to the mosque (Msikiti Mkuu wa Ijumaa) as wakf. The defendant
was appointed as administrator of his late mother’s estate through Probate
and Administration Cause No. 9 of 1988 at Arusha Urban Primary Court
(received as exhibit P1). The defendant failed to distribute the estate
between the heirs. Consequently, his appointment was successfully revoked

and replaced with the 1% plaintiff on 17t" October, 2014.

Aggrieved, the defendant unsuccessfully appealed to the District court
of Arusha through Civil Appeal No. 60 of 2014. On further appeal to this
court, it was overturned by Dr. Opiyo J. vides PC Civil Appeal No. 28 of 2015
dated 9" August, 2016. On 13 January, 2017, the defendant served a notice
of vacant possession against the plaintiffs in respect of the suit house

prompting this suit as they allege that such notice is unlawful.

During the hearing the plaintiffs appeared in person unrepresented
while Ms. Christina Kimale, learned advocate, represented the defendant.

The plaintiffs paraded four witnesses while the defendant procured two.
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Three issues were framed namely: One, Whether the High Court PC
Civil Appeal No. 2 of 2016 revoked the appointment of Fatuma Ally as the
administratrix of the estate of the late Asha Bakari; Two, a) Who as between
the plaintiffs and the defendant is the lawful heir of the house on Plot No.\
23 Block 21 Kaloleni Street Arusha; b) Whether the late Kindishi Mkindi
bequeathed part of the suit house to the plaintiffs, and, Three, what reliefs

to which the parties are entitled thereto.

Let me start with the first issue as to whether PC Civil Appeal No. 2 of

2016 revoked the appointment of the 1%t plaintiff Fatuma Ally as

administratrix of the estate of the late Asha Bakari.

Reading from the record and evidence, the said PC Civil Appeal No. 2
of 2016 was tendered and admitted in evidence as exhibit D3. Analysis of
the same shows that the 1% plaintiff filed an inventory with leave of sale of
the estate of her deceased mother (Asha Bakari) to the Arusha Urban
Primary Court in 2014. The filed inventory was unsuccessfully objected by
the defendant at the District Court of Arusha. On further appeal this court,
(Massengi, 1. as she then was), vides Pc Civil Appeal No. 2 of 2016 (Exhibit
DE2) above referred, found that there was a dispute over which properties

form part of the estate of the late Asha Bakari and that of Kindishi Mkindi.
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The court ordered that the issue of ownership of estate ought to be
determined first before dealing with inventory and accounts of estates.
Therefore, it quashed the proceedings and set aside the decisions and orders
of the lower courts purporting to settle the ownership of the properties listed
in the inventory. In view of this therefore, the said PC Civil Appeal No. 2 of
2016 did not in any way revoke the appointment of the 1% plaintiff as the
administratrix of the late Asha Bakari. That said, the first issue is resolved in

the negative.

I revert to the second issue (sub issue (a)) who as between the

plaintiffs and the defendant is the rightful owner of the disputed house?

The plaintiffs’ case is that the suit house was inherited through a will left
behind by their late grandmother, Kindishi Mkindi. That the said will
bequeathed the interest in the said house to their mother and the defendant
jointly. They are, therefore, claiming interest in the second degree of

inheritance through their deceased mother.

The defendant, through the appointed person holding special power of
attorney Shafig Ramadhan Mkindi (DW1), has vehemently disputed the

plaintiffs” claim on the ground that after death of Asha Bakari the house at
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Kaloleni remained in the hands of Hussein Bakari the last born. That is in
accordance to the customs of the Wa-Arusha tribe and Chaga tribe. They
cannot inherit from their grandmother as their tradition does not allow
ownership to pass to the uncle’s family instead it goes to the father’s family.
That the Children of Ally Khatibu and Asha Bakari are four. Surprisingly it is
the plaintiffs only who instituted this case as other children knows that they
have no right from uncle’s side. Further that the revocation of the
defendant’s administration was overruled by this court in PC Civil Appeal No.

2 of 2016.

As already intimated earlier, it is not in dispute that the plaintiffs claim
ownership under inheritance from their grandmother through their late
mother. The alleged inheritance is based on an unproved will left behind by
the plaintiffs’ grandmother. The defendant disputed this claim on ground
that the said will is a forgery. However, there cannot be direct inheritance
by the plaintiffs from their grandmother through their late mother in absence

of administration of the latter’s estate.

The record shows that the 1% plaintiff was appointed administratrix of
her mother’s estate and the same was finalized save for the portion in the

disputed house which has not been distributed by the defendant in his
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capacity as the administrator of the estate of the late Kindishi Mkindi. She
later on sought revocation of the defendant in respect of an undistributed
estate of her grandmother. However, the same was overturned by this court
(Opiyo, J) in PC Civil Appeal No. 28 of 2015 (exhibit DE3) on the ground that
there was no original record that could prove that the defendant did not
close the administration of his deceased mother’s estate. In that the
revocation of the defendant was restored. The decision of both Arusha
District court in Civil Appeal No. 59/2014 and Probate Cause No. 60/2014,
Arusha Urban Primary court were quashed and set aside because they were

determined while they were time barred.

Based on the above observation, it is not clear whether or not the
administration of the late Kindishi Mkindi's estate was closed. The same
applies to that of Asha Bakari. Be it as it may, the only possible way the
plaintiffs can claim from the estate of Kindishi Mkindi is through
administration of their mother’s estate in the disputed house. I say so
because it has not been disputed that the house in dispute was bequeathed
to their mother and the defendant jointly according to DW1 based on the
clan meeting which set at the home of Alhaji Mkindi, brother of the deceased

Kindishi Mkindi. If that is the correct exposition of the existing and
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undisputable facts, then there is no way either party can claim exclusive
ownership over the disputed house. Guided by the pleadings and evidence
by both parties, the disputed house belongs to both the defendant and

plaintiffs’ mother.

The alleged will was disputed for being a forgery. What the will goes
further to allege and which has not been proved is the allegation that the
mosque was given part of the rooms. That has never been proved. I cannot

rely on the document not tendered in court.

The defence witnesses relied on the Wa-Arusha and Chaga tradition to
deny rights of the plaintiffs, this however is contrary to Article 13 of the
United Republic of Tanzania Constitution 1979, Cap 2 RE 2002 (as amended)

which clearly states that:-

"13. (1) Watu wote ni sawa mbele ya sheria na wanayo
haki, bila ya ubaguzi wowote, kulindwa na kupata haki
sawa mbele ya sheria.

(2)...and (3)... (N/A)

(4) Ni marufuku kwa mtu yeyote kubaguliwa na mtu au mamlaka
yoyote inayotekeieza madaraka yake chini ya sheria yoyote au
katika utekelezaji wa kazi au shughuli yoyote ya Mamlaka ya
Nchi.”

(Emphasis mine).
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The defendant relied on the administration of the plaintiffs’ father’s
estate (i.e Ally Khatibu) by Seleman Ally Khatibu, a fact not in issue. Denying
the said two plaintiffs their right simply because they are women, and or
other children born by Asha never claimed or that they had their two houses

of their father, is unjust, illegal and without any merit. Similarly, being

married or that at one time the first plaintiff stayed there with her husband
and paid rent, cannot disentitle them their right over the suit house through
inheritance as heirs. The defendant admitted that Kindishi Mkindi never left
a will. The defendant if I may hasten to add, has no exclusive and superior
title over the suit house because the powers of the administrator is just to
distribute the estate to the beneficiaries not to own it alone based on

traditional beliefs.

That being the case, the first and second plaintiff just like other
beneficiaries, have equal right with the defendant over the suit house. This

is an answer to the issue under consideration.

Now to the second issue (sub issue (b)), as to whether the late Kindishi

Mkindi bequeathed part of the disputed house to the plaintiffs?
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The evidence by the plaintiffs is that the disputed house was
bequeathed to their mother and the defendant. This fact is also admitted by
the defendant in the written statement of defence as well as oral evidence
on record. The basis of the plaintiff's claim is that they are claiming
ownership of the disputed house through inheritance from the share of their
mother bequeathed under the last will of Kindishi Mkindi. However the said
will was not tendered but even without that will, as intimated above, the
duty of the appointed administrator is to administer the estate to the heirs.
The defendant never done so. It is worth noting that PW2 Abdul Aziz Shaban
Mkindi, who said had such a will never tendered it. However, since the
plaintiffs have been staying there ever since when their mother passed away,
I find and hold that the late Kindishi Mkindi never bequeathed part of the
house to the plaintiffs (just like the defendant) but have their interest over

the house through their late mother Asha.

Lastly is on the reliefs to which the parties are entitles thereto. It is on
record that the defendant sought to evict the plaintiffs for the reasons that
they do not have any claim over the disputed house. As alluded earlier the
plaintiffs’ claim is based on their deceased mother’s share over the suit house

under inheritance. The notice is unlawful for want of distribution as alleged



by the plaintiffs. The allegation that the plaintiffs were invited by the
defendant into the house after selling their parents’ house is not true
because the defendant admitted it was agreed the house should be jointly
owned together with their mother. He admitted as well used to submit the
collected house rent to Asha. Even DW2 Hawa Athuman Shundi said the
house of Kaloleni (a house in dispute) belonged to Kindidhi Mkindi, their
grandmother while that of Bondeni belonged to Bakari Mindia who passed

away before Kindishi Mkindi at the time when they were separated.

The plaintiffs I dare say and hold, have interest in the disputed house.
The notice is illegal and invalid because the defendant is not the sole owner
of the disputed house for the reasons already discussed herein above. The
appointed administrator (the defendant) is hereby compelled to administer
the estate of the deceased Kindishi Mkindi, to cover even the plaintiffs. This
court cannot say how many rooms each should occupy, that is the duty of
the administrator, the defendant, in view of what was held in the case of
Ibrahim Kusaga v. Emmanuel Mweta [1986] TLR 26 (HC) that:-

"A Primary Court (even this court) ought not to distribute the

estate of the deceased, that is the job of an administrator

appointed by court.”
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I fully associate myself to the above holding. Similarly, in our case this
court is not the proper forum to decide specific share of ownership of the
disputed house to the heirs, that is the duty of the administrator, the

defendant.

In conclusion therefore, the suit house belongs jointly to the heirs
including the plaintiffs and defendant. Otherwise the status quo ante is
restored. No eviction should therefore be issued against the plaintiffs. The

claim is partly allowed with no order for costs.

M. G. MZUNA,
JUDGE.
13. 11. 2020

Page 11 of 11



