IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(DAR ES SALAAM DISTRICT REGISTRY)
AT DAR ES SALAAM

PROBATE AND ADMINISTRATION CAUSE NO 12 OF 2021
IN THE MATTER OF THE ESTATE OF THE LATE FERDINAND

DONALT TEMBA ....cccutaammnnmsuisssnnssnnsenssanssenssscsssssanssassans . DECEASED
AND

IN THE MATTER OF AN APPLICATION FOR LETTERS OF ADMINISTRATION BY

SIMFOROSA CASMIRY TEMBA...........coieunrinnnnnnns R PETITIONER
AND

CHRISTINA S. MASSAWE.......c.ccorunntunnnnnnininnainnenssassnnssanses 1ST CAVEATOR

JOACHIM MATERU.....icotmmuimunmninnisisnanisnsissnssmseaeess 2ND CAVEATOR

AGAPITY TEMBA......ciicttmmnmnnnntnnasnmseneee. - 3RP CAVEATOR

NICOLOUS TEMBA........cotuttusinmnnassannsnssisnmsenisimessseststasnssassanns 4™ CAVEATOR

PETER MATERU........cctctmmmmnnnnninennnniiisiisnisssesesssssasans 5T™H CAVEATOR

JUDGMENT
15/11/2021& 02/12/2021

I.C. MUGETA, J

One major fact in this case is undisputed. This is that the deceased and the
petitioner solemnized a Christian marriage in 1992. Their marriage certificate
was tendered as exhibit P2. This marriage subsisted up to the death of the
deceased on 24/10/2020. There was a time wpen the petitioner petitioned
for divorce but no decree of divorce was ever issued. Upon death of
deceased, who died intestate, the petitioner has applied for a grant of letters

of administration. Christina Massawe, Joachim Materu, Agapity Temba, Peter

A



Materu and Nicolous Temba have filed a caveat to oppose the petition,
Christina claims to be a second wife of the deceased having solemnizeq a
customary marriage in 2012. This is the reason one of the issues for my
determination is who is the lawful wife of the deceased between the
petitioner and Christina Massawe?

The evidence shows, and it is undisputed by both parties, that the deceaseq
was a Christian Section 15 (1) of the Law Marriage Act [Cap 29 R.E 2019]

(the Act) provides: -

"No man, while married by a monogamous marriage shall
contract another marriage”

Section 10 (2) of the Act declares all Christian marriage to be monogamoys,
Therefore, since the deceased married Christina customarily while hjg
Christian marriage subsisted, that marriage was void ab initio. This ﬁnding
answers the above issue. The lawful wife of the deceased was the petitioner,
Tne second issue fram»ed is who is suitable to administer the deceaseq’
#state between the petitioner and the caveators.

The petitioner has applied in his capacity as wife. ‘She can be appointed 35
fdministratrix in terms of section 33 (1) of the Probate and administration

0f estates Act because she has interests in the estate.

ot






J52 R.E 2002]. It is also the holding in Naftary Petro v Mary Protas, Civil

Appeal No. 103/2018, Court of Appeal - Tabora (unreported) at Page 9 -10



| dismiss the caveat,

i follows, therefore, that the petitioner js the suitable PErson to administer

} I.C. MUGETA

ﬁtm deceased’s estate,

JUDGE
08/12/2021
Nut: Judgment delivered in chambers in the presence of Deogratius

Ewere advocate for the petitioner who also hold brief of Ambroce Nkwera

EVOCQte of the caveators, :
Sgd: I.C. MUGETA
JUDGE

08/12/2021





