IN THE HIGH COURT OF THE UNITED REPUBLIC TANZANIA

[LABOUR DIVISION]
AT ARUSHA

REVISION APPLICATION NO. 94 OF 2019
(C/F Labour Dispute No. CMA/ARS/ARB/148/2017)

PERFECT SILVESTER MOSHA .......cccccerunnanns sreesssnnnnses APPLICANT

R.C. TRUCKING (T) L.T.D cooensmrusmsssssssssmisssssssanacs RESPONDENT
JUDGMENT

23" March& 27" April, 2021

Masara, J.

mployed by the

Perfect Silvester Mosha, the App[lcantfi
Respondent as a Driver in July 2016 (Aprll 2016 according to the

Applicant):~He-was-nhot-given-a- “Written: cenE_ract but-was:-to-be-paid TZS:
350,000/=_per_month. On 8" April, 2017 while_driving from Mtwara_to
Songea, the vehicle he was dnvmg was damaged. He called his
employer, through onei_:__Réjés'hﬂ'Ch"énda_ra_na (PW1) asking him to send
him spare parts for the Veh'icié. There ensued arguments whether the
damage to the. ’i?éh‘icle Wa's due t© an accident but the Applicant
maintained that it was a break down. Spare parts were sent to the
Applicant by ’;hé’» Respondent whereby the Applicant managed to mend
the vehi»cl”é..,\and continued with the journey. The Applicant was later told
to refund the money amounting to TZS 4,700,000/= which was for the
spare ”parts sent to him by the Respondent. Furthermore, the
Respondent did not pay the Applicant the salaries for March, April and
May 2017. The Applicant decided to prefer a claim for unfair termination
before the Commission for Mediation and Arbitration for Arusha Region
(hereinafter the "CMA™) in Labour dispute No. CMA/ARS/ARB/148/2017.



At the hearing, the Respondent maintained that the Applicant was not
terminated but he absconded from work. The Respondent further stated
that a decision to require the Applicant to reimburse the Respondent
was reached in a disciplinary hearing which the Applicant did not attend
despite efforts to require him to attend the hearing. The Applicant, on

the other hand maintained that he was orally terminated when he was

the money expended to repair the vehicle he was driving.

Arbitrator dismissed the claim for unfair termination. H \g_ggea with the

respondent that the Applicant was not terminatec
advised that the Applicant “reports back to
duties subject to adherence of his contract,

lawful-instruction-by-the-employert

The Application is supp_or.-téd_ by “the Affidavit of Frank Lawrence
Maganga, a personal r_epre's:.e_r_ita_tive of the Applicant. It is grounded on
the following issues:.

(a) That the Arbitrator erred in fact and in law by holding that the
Applicant was not terminated but he left himself from work
despite there was no proof what action the respondent took for
that misconduct or abscondmert; |

(b) That the Arbitrator erred in fact and in law by holding that there

: was a fair disciplinary hearing while the Applicant did not being

- (sic) informed about any hearing, the respondent failed to prove
that he served the notice of hearing to the Applicant;

(c) That the Arbitrator errored (sic) in fact and in law by not
consider (sic) that the respondent cheated (sic) the Commission
that she was looking for the applicant in order to serve the
notice for hearing but she did notfound (sic) him while there
was no proof and no reasons for ex parte disciplinary hearing;

and



(d) That the Arbitrator erred in fact and in law by holding that there
was an accident reported by Applicant while the Applicant never
reported an accident but the vehicle has got breakdown.

Based on the above grounds, the Applicant urged this Court to vary the
judgment of the Commission and set aside the award, The Respondent
vehemently objected the Application by filing a notice of opposition and

a counter affidavit attested by Emmanuel Sood, advocat

Maganga, Personal Representative, while the
represented by Mr. Emmanuel Sood, learned advor

was heard by filing of written submissions.

Submitting on the first issue Mr. M-agandé':fau_lfedb the CMA's decision for
not deciding that the Applicant was orally terminated on 11™ May 2017
when he refused to refund the 'rr_ip'ne‘y for the spare parts. That the
Respondent maintained that e r_ﬁ_'o.r.i‘ey was spent due to the Applicant’s
negligence. Mr. Maganga'"m'ainta_ined that even if there was no direct
evidence that he was ’tér‘_minated, there was constructive termination as
a result of the féfil’u‘r’e,’of’ the Respondent to pay the Applicant for three
consecutive months and for the Respondent’s insistence that the
Applicant ;,re’»i”mbﬂrses the Respondent TZS 4,700,000/=. He referred to
Se;tidn &iBé““(é)(ii) of the Employment and Labour Relations Act to the
effé"ct_.that the Applicant was constructively terminated “because the
employer made continued errg%loyment intolerable for the employee”. In
his view, the arbitrator narrowly defined what constituted a termination
in law. He further stated that failure to pay wages constituted a
fundamental breach of the contract of employment as per Regulation
6(4)(a) of the Employment and Labour Relations (Code of Good
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Practice) G.N No. 42 of 2007. Furthermore, it was Mr. Maganga’s
submissions that the arbitrator was wrong to believe the Respondent’s
assertion that the Applicant left work as there was no evidence that the
Respondent took any disciplinary measures against the Applicant for
abscondment, because none attendance to work constitutes a
disciplinary offence.

Responding to the Applicant’s submission on the first issu
raised an issue with the constructive termination aspe:
relied by Mr. Maganga. In his view, that the Apphca vas terminated
new matter that
by the CMA. He made
reference to this Court’s decision in J.‘:-ibl:";bt;,,\_;’hflipo Ngole Vs. Juda

Paulo Mlingo, Misc. Land Appeal No40 of 2016 (unreported) whereby

due to hardship occasioned by unpaid salaries

ought to have been a subject of consideratior

Levira, (as she then was) held that raising of new grounds on appeal
contravenes the right to fair trial. ___H'e.-'therefore opted not to respond to it
in substance. He also q:bje‘c-ted'-to the attachment of a document in the
written submissions of fthe-"‘Appiicant as by doing so the Applicant was
bringing in evidg»ﬁce‘ at the submissions stage. Mr. Sood made reference
to the decisions i’hi‘*Quali’ty Centre Limited Vs. EADB T/A Trade and
Developiﬁéht Banlg Misc. Commercial Application No. 130 of 2019
(unreported) and TUICO Vs, Mbeya Cement Co Ltd & Anor [2005]
TLR 4.

In further reply to the first ground, Mr. Sood maintained that from the
evidence at the CMA, ther® was no proof that the Applicant was
terminated from employment. That from the Respondent’s evidence at
trial, including exhibits P1, P2, P3, P4 and P5 the Applicant absconded



from work and deliberately avoided the disciplinary hearing. That the
Applicant was duty bound to prove that he was terminated as was held
by the Court of Appeal in Barella Karangirangi Vs. Asteria
Nyalwambwa, Civil Appeal No. 237 of 2017.

In his extensive rejoinder, Mr. Maganga took issues wuth the
submissions made by Mr. Sood. Regarding the use of attachment Mr.

Maganga maintained that he used it to simplify reference. a:

document was used at the trial. He further stated'that Inlike in other

civil disputes, labour rules require applications to ntgmva list and
attachment of documents material to the appllcatlo _ fe was referring
to Rule 24(2)(f) of the labour court Rules GN 6-0f 2007. On whether
his submissions contained new matters Mr Maganga retorted that it
was not a new matter as the issue of unlawful termination was
presented before the CMA and was:drawn for determination. In his view,
the CMA was bound to interpr_et.the Eoncept of termination as is and not
narrow it to only one a‘sp'e'ct He further faulted the submissions by Mr.
Sood malntalnlng that the onus to prove whether the employee was
fairly terminated does not lie on the employee as per Section 41 of the
Employment and Labour Relations Act. Further, that under Section 37 of
the Act, the employer should not orally terminate and employee. Mr.
Maganga further fortified that the exhibits relied by the respondent were
manufactured after he referred the dispute to the CMA and that there
was no hearing conducted. Mr. Maganga concluded his response in
urging the Court to consider that the Respondent admitted that the
Applicant was not paid for three months which fact constitutes a
hardship.



Submitting on the second ground of revision, Mr. Maganga stated that
there was no proof that the Applicant was summoned for the disciplinary
hearing allegedly conducted ex parte by the Respondent. He therefore
maintained that the Arbitrator erred in holding that such hearing was
fair without proof of summons and without evidence that the

Respondent conducted an investigation on the allegations :before

constituting a disciplinary hearing committee as required by Rule '13(1)
of GN. 42 of 2007. He referred to the decision of this .Cq_u .
International Container Terminal Services (TI ‘Fulgence
of 2016 (Labour

| v1ews He was of the

Steven Kalikumtima & 7 Others, Revision No
Division, Dar es Salaam, unreported) to ceme
view that no efforts were taken to invesf__c’i’géf: é'.:ﬁmatter, no summons
was..ever..issued..to--him..and-no-- heariﬁg_". vér-a-.:::teok -place:~That:-the-

dorniments  tendinn  tn chnw fhnf ‘tha hearinn tnnle nlare  wera

manufactured after the he mst|tuted the matter at the CMA.

Replying to this grourid 'bf 'revisi'on Mr. Sood thrashed the issue of
investigation ralsed by Mr: Maganga. He maintained that the issue of
investigation was equally a new matter that was not discussed at the
CMA. He urged:» this Court to take no heed on the issue. Regarding
whether there was proof of service to the Applicant, the learned counsel
stated that two witnesses were summoned on behalf of the Respondent
to-p’ro,v.e efforts employed to get the Applicants attendance but such
efforts failed. He concluded that the ex parte hearing was fair
considering that the Applicant never reported back after theé Safari and
efforts to get his attendance were fruitless.



In a rejoinder, Mr. Maganga retorted that it was absurd for the learned
counsel for the Respondent to hold that investigation was a new matter
while the same along with s?ervice are fundamentals of a fair disciplinary
hearing. On the failure to serve the Applicant because he never reported
back after the Safari, Mr. Maganga was of the view that there was no

such evidence because the evidence of Rajesh Chandara_n_a, the

message” to notify the Applicant abogt-*”'"ith --diéi:iplinar’y hearing

intention. He maintained that there was o ":'ttendgnce register tendered

*0-substantiate- that-he-never: reported bac 0<-work"‘after the"Safari Mr.”
Maganga. concluded._ that the. Respondents»asset:tlen ~that--he-tried-to-
summon the Applicant in vain are without proof as none of the
conventional methods of -éer_\'x'ices,' including substituted services, were
employed as per .’Sectibn 97of the Employment and Labour Relations
Act.

Mr. Maganga d[dnot make any substantial submission on the third
ground contending that the same was covered in the second ground.
This court will treat the ground as having been abandoned. Regarding
thé”fourth ground, it was Mr. Maganga’'s brief submission that the
Arbitrator was wrong to believe that there was an accident reported. He
maintained that what was reported to the Respondent was a breakdown
and not an accident. Further that the Respondent never stated who
reported the accident to them and that the issue of there being an



accident was used by the Respondent to “infringe” the rights of the
Applicant.

In response to the fourth ground of revision, Mr. Sood was of the view
that whether it was an accident or breakdown, the Applicant committed
a misconduct that in turn caused a huge loss to the Responden’t Mr.
Sood stated that it was an accident considering that the Apphcant :failed
to even take a photo of the vehicle. That his actions of not, re :

matter to the police tarnish his claims of innocence.

In a brief rejoinder, Mr. Maganga malntamed tha - as there was no

accident, the issue of reporting to the pollce does not arise. He

submitted that the p[ctures of the broken- dow spare parts. were sent to

after.new.ones-were-fixed.

I have keenly considered the' CMA. records, the affidavits both in support
and against the Apphcatlon and the rival submissions by the parties’
representatives. I do agree with the Respondent that there was no
express ev1dence to prove that the Applicant was terminated.
Nevertheless, there are a number of issues that makes this Court to
believe that the :relati’onship‘o»c)f the Applicant and the Respondent leaves
no room’ fo»f:»cer’tainty of facts. First, there is no written agreement from
which-the terms of employment of the Applicant can be confirmed.
Secondly, there appear to have been issues between the Applicant and
Mr. Rajesh Chandarana, the managing director of the Respondent,
These can be deduced frem the messages tendered at the hearing
before the CMA. I will first deal with the second ground regarding the
alleged disciplinary hearing.



According to the records, the disciplinary processes were initiated by
Dora Msangi, the Human Rgsources and Administration Manager of the
Respondent. In her testimony, she stated that she prepared a summons
to the Applicant which also contained two counts. She gave it to one
Haidery Kikoti who was to call the Applicant and effect the summons.
That the said Kikoti reported back that the Applicant responded at he
was not going to attend. It is on that basis that the hearmg IO éded
ex parte. She further stated that during the hearlng he wmanagmg

Director, Rajesh Chandarawa was the complzalnant Durlng Cross
examination she changed the story and said sh is

e one who called
the Applicant, The chairman of the dlscrplrn: ";__;___aring was Abdallah
Athuman Mjeja. He stated that the Appllcan_t;.;_.__was charged for reporting
a fake accident which caused loss to.the ‘company amounting to TZS
4,700,000/=. Inhat the drscnpllnary ‘hearing committee composed of
himself, Dora Msangi and one Ehhuruma Laizer found the Applicant
guilty and recommended that he be given a first warning letter and be
directed to rermburse the Respondent. The Applicant was also directed
to report back to work Durmg cross examination this witness appeared
to be contradlctory of a number of issues including the aspect whether

the Applicant’wés indeed summoned-and on who made the findings.

Th-ere-»’ajre a number of disturbing aspects relating to the conduct of the
disciplinary hearing. 1t was the evidence of the managing director of the
Respondent that the Applicant reported that there was an accident. He
confirmed before the CMA that he sent Justine and one Haidery Kikoti to
Songea presumably to confirm whether the reported accident was

genuine. Haidery Kikoti is the same person who is said to have been

S



directed to summon and ensure that the Applicant attended the
disciplinary hearing. His evidence on whether the vehicle was indeed
involved in the accident and whether the Applicant was summoned and
refused to attend the hearing would have been very invariable. He was
not called to testify at all. This makes the evidence that the Applicant

was summoned for the hearing to be hearsay. In the same vem the

said Kikoti could have been the basis of the investigation
disciplinary committee to conclude that the alleged “accidéi

I therefore agree with Mr. Maganga that the alleged dl_sc'p _______ary hearing,

if at all, was conducted unprocedurally, as th A f_fhcant was not

summoned to attend.

Further, the hearing form tendered as exhlblt 5 a'oes not disclose why
the'”}l'\pplicant did not attend. It is just recorded “hakuwepo”. Details of
said to be the evidence of the managmg director cum complatnant
appear contradictory. Flrstfhe hearing form states that the accident
occurred on 8/4/2017 whue the Applicant was driving from Songeato
Mtwara and that the damage caused a loss of TZS 4,700,000/ =,
Before the .CMA, hcwever, his evidence was that the event took place
while the ’Ab:p’!’iéant was driving from Mtwara to Songea and that the
loss was to the tune of TZS 9,400,000/ =. One also wonders how the
Apb‘licaﬁt’s communications with the Respondent, when he was
summoned for the hearing, were not tendered the same way other
WhatsApp messages were tendered. Similarly, there is no iota of
evidence to substantiate that an investigation had been conducted

proving that the Applicant had committed a disciplinary offence worth
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constituting a disciplinary hearing committee. 1 therefore hold that the

disciplinary hearing was improper for not complying with the law.

Turning to the first ground, as already stated, there is no proof of
express termination of the Applicant. The hearing form read together
with the warning letter, exhibit P6, indicate that the Applicant was not
dismissed. He was warned. What is not apparent is whether the

Appllcant was served with the warning letter. From the record the |etter

challen'ges the "ﬁnding of'the arbitrator on what ¢

in law. He is of the view that failure of the dent to pay the

Applicant for three consecutive months const 'te a‘ “termination”. He is
right. The termination referred here is the -e___r___}_e prowded under Section
36 (a)(ii) of the Employment and Labour Relations Act to the effect that
UIg EMPIoYEr 1Msue conunued employment intolerable for the Applicant.
I say so on the following grounds

One, the Applicant.:g:oulc'_j_____‘_‘_r_t_gt _s_us‘tai'n himself without a salary. It is not
easy for an employee w.hes'e salary is TZS 350,000/= to make a serving
that will sustain him for three months. Looking at the communication
made between him andt the managmg director (ID1) the Applicant was
not Ilkely to be ozid for those three months as the managing director
said the salary wis to he withheld to offset the loss. This fact alone
constitutes a hard=hip =rid cannot be taken lightly.

Two, from the record, the Applicant was asked to compensate the loss
of TZS 4,700,000/= if he was to continue working. There is no proof
that the damage to the vehicle was solely attributable to the Applicant. I
say so because oiner ihan the disciplinary hearing form, there is no
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investigation report that links the Applicant to the loss. It could as well
be a mechanical defect that the Applicant had no control of and which
could not be reported to the police. Had the Applicant agreed to return
to work on the condition that he pays that amount he would have
reguired 15 over 15 manths salary to offset the loss. No employee can
sustain that fong without an income.

knowledge that failure of e employer to pay a __'
constitutes a fundamental breach of the contra_ | ployment as per
Regulation 6{4)(a) of the Employment and'--;..,:._La '___ur Relatlons (Code of
Good Practice) G.N No. 42 of 2007. The’ a__ctlo___m_s- of the Respondent were
unreasonable and led to unlawtul termination ot the Applicant. I thus

“SUSHAIN e 1rst greuna Ot revision:

Regarding ihe fourth oround (Sf"-'-révisio'n,_ 1 agree with the submissions
made on Ll of the fr”--r,;s;:_s_%_icaﬁt"that there was no basis for the learned
arbitrator w sustz;ia"s ¢ ussertion that the Applicant reported an
accident &3 opposw (o a breakdown. I will not dwell much on this

aspect consi f*enng what T have decided on the first and second grounds.

Beforé ,g:onci»uding, I wizii to comment on what Mr. Sood challenged
regarq,ing introduction < new matters in submissions. I agree with him
that submissions cannot be used to introduce new matters, I completely
align myseil with the auibornities cited in that regard. On the other hand,
I agree with Mr. Mooz that the WhatsApp attachment that was
annexed in his sulwniz .y was not introducing anything new to this

matter. Tha same wis tendered at the trial and it is also part of the
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affidavit in support of the Application herein. Relating to the issue of
constructive terminaticit znd hardship on the part of the Applicant, I do
not condone the way he shuns it away as that was the basis of the “oral
termination” complainced of by the Applicant. Similarly, the issue of
investigation which Mr. Sood considered to be a new matter ought to
have been considercd by the learned arbitrator while discussing the

legality of the disciplinary hearing by the Respondent.

For the above reasons, it is the holding of this Court that the termination
of the Applicant’s em: ! vinent was both substantive.l:y and procedurally
unfair. The Responderit i; ordered to pay the App|ic’ant'compensation for
unfair termination amcunting to 12 months salary. In addition, the
Respondent should pay the Applicant salaries for the months of March,
Anril and Mav 2017 c=n mnnth’s salary in lieu of notice and-certificate
Of SEervice:. -0r avoliga:iC: ur aoupt, the salary is at TZS 350,000/= as the
Applicant uid not prave e alleged TZS 400,000/= rate. No order as to
costs.

Order acccicingly.

/;/LZLQ/A//M
~ Y. B. Masara
~ 0ol Thy I}
\\/% JUDGE.
& N @# ;\ 27" April, 2021.
1= @y 13' }
v - :
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