IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
IN THE DISTRICT REGISRTY OF ARUSHA
AT ARUSHA
CRMINAL APPEAL NO. 21 OF 2021

(C/F CRIMINAL CASE NO. 23 OF 2014 IN THE DISTRICT COURT OF MBULU AT MBULU)

AZIZI S/0 MUSTAPHA......... rarrese e v seesnesn APPELLANT
VERSUS
THE REPUBLIC............. atunsanrennnas . reanes saanans RESPONDENT
JUDGMENT

16/06/2021 & 27/08/2021
GWAE, J

The historical background of this appeal can be traced back in the year 2014,
where the appellant before the District Court of Mbulu stood charged of an offence
of defilement of an idiot or imbecile contrary to section 137 of the Penal Code Cap.
16 R.E 2002. The particulars of the offence were such that on the 26% day of
March 2014 at Gwandumehi Daudi village within Mbulu District the appellant had
sexual intercourse with one a person whose name shall be referred to as “CL-or

victim” knowingly the same to be an idiot or imbecile.



The trial court, after the conclusion of trial, was satisfied that the charge
against the appellant was proved beyond reasonable doubt. The appellant was on
25t September 2014 convicted and sentenced to seven (7) years imprisonment,

the sentence which was to be confirmed by the High Court.

On. confirmation of the sentence, the High Court Judge properly exercised
her révisional powers under section 30 (1) of the Maaistrates’ Court Act Cap 11 R.
E. 2002 and reversed the sentence to a statutory sentence of fourteen (14) years

as provided for under section 132 of the Penal Code.

Dissatisfied with both conviction and senténce the appellant successfully
filed his appeal which was determined by Hon. Aziza. E. Temu-SRM with Extended
Jurisdiction. The conviction and sentence were quashed and set aside on reasons
that; firstly, one, no reasons that were given on the change of Magistrate and
secondly, that, there was non-compliance of section 234 of the Criminal Procedure
Act Cap 20 R. E 2002 after the charge was substituted and plea was taken again.
Basing on these irregularities the RM’s court with extended jurisdiction made an

order for immediate retrial of the matter before another Magistrate.

On 19/11/2019 retrial of the matter commenced, and after hearing of both
parties, the trial Magistrate was of the view that the prosecution had proved its
case at the required standard as per criminal justice. Consequentiy, the appellant
was accordingly convicted and sentenced to fourteen (14) years. imprisonment
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person crying coming from the room of the appellant who at that time was his
fellow tenant at the house of Banga Bayo. It was PW1 who called the Land lord,
PW2, knocked the door of the appellant and after sometimes the door was opened
by the appellant. At that time PW2 was holding a torch to which he pointed it
towards the appellant’s room where they saw the victim kneeling down beside the:
accused’s bed with blood and feces on the floor and the whole room was stinking.
PW2 asked the appellant as to what was happening and the appellant replied that
“nilikuwa nimezidiwa”. The accused was in a white vest and a red short. Thereafter
the victim's mother, PW3 was called and when she arrived, she saw the appellant
and the victim. The victim was seen bleeding through her vagina and at that time

the appeliant ran away.

PW3 took the victim back home and on the following day, she went to the
Police station where she was issued with a PF3-and went to Mbulu Hospital where
the victim was hospitalized for four days. The PF3 was admitted and marked as
PE1. The victim was further examined by, a medical doctor at Mbulu District
Hospital who testified as PW5, PW5’s findings were that the: victim was mentally

unbalanced and was unable to speak.

In his defence, the appellant alleged that on the matetial date he was not
at Daudi Village as he was at Moringa Village pruning trees which belonged to

Gwandumehi village’s chairman. He further alleged that he was not arrested at the.












medical evidence does not alone prove that there was unlawful sexual intercourse
where there are other pieces of evidence indicating that the said offence was
committed (See the case of Lazaro Kalonga vs. The Republic, Criminal Appeal
No. 348 of 2008 (Unreported-CAT). The evidence of PW4, a medical doctor is to
the effect that after examination of the victim he discovered that there were
injuries and bruises in her vagina which were caused by a blunt object and she
was still bleeding: This piece of evidence is supported by that of PW1 PW2 and
PW3 who testified to have found the victim in the appellant’s room kneeling down
besides the appellant’s bed with feces/dung and blood around the room and the
victim was also found bleeding, the fact that had not been disputed by the
appellant neither during cross examination of the prosecution witnesses nor during

his defence.

The appellant in ground 6 of his petition of appeal complained that he
was charged with an offence of defilement while he was charged with the offence
of having carnal knowledge to the victim, perhaps this is a misconception by the
appellant, basically, the blame which I shall not put on him since he is a lay man
and unrepresented. The offence of defilement as defined in section 137 of the
Penal Code is self-explanatory that the offence involves unlawful sexual
intercourse therefore the question of the ap_pe‘ll_'ant. having carnal knowledge with

the victim is direct proportional to the offence to which he was charged.



On the second element as to whether the appellant knew that the victim
was an idiot or imbecile, again in this element, the medical evidence is of no use
as the same was expunged, never the less there is still evidence from the
prosecution witnesses which suggests that the appellant knew that the victim was
an idiot or ought to have knowledge of that fact. PW1 and PW2 testified that the
victim is a weli-known in their village to be mentally unbalanced, PW 3 the victim’s
guardian testified that the victim. was born disabled and that she cannot even

speak.

‘This fact is supported by the evidence of PW5, a medical doctor who after
examination of the victim discovered that the victim suffered from schizophrenia
(mentally unbalanced) and she was unable to speak. More so, at paragraph 16 of
the typed proceedings of the trial court it is evident that the respondent’s counsel
prayed for the court to take judicial notice of the status of the victim who was
present.in court chambers to be mentally unbalanced and could not speak. From
the evidence above it is with no doubt that the victim at the time-of the commission

of the offence was an idiot.

The appellant in one of his additional grounds of appeal denied to have
known that the victim was an idiot. I find this piece of evidence unfounded basing
on the facts given above, the appellant cannot escape from knowing that the victim

was an idiot as it has already been established by the prosecution witnesses that












