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MKAPA, X

The appellants herein together with another accused person 

named Alfan s/o Athumani @ Rashid were jointly charged before 

the District Court of Mwanga at Mwanga (trial court) with the 

offence of armed robbery contrary to section 287A of the Penal 

Code, Cap 16 [R.E 2002].

The factual brief of the case is that on 2nd July, 2018 at about 

19:45 hours at New Mwanga within Mwanga District, Kilimanjaro



_  pbone moke Samsung, 
Region, the appellants stole one mo v/â ®*5' drMrvg
ten thousand shillings cash (Tshs-l0,°° urfty card and ofte 
license, voters registration card. cJo°f the said incident
keys of NMB bank all properties of pWl' ' « v,as heading
occurred outside NMB Bank prem«®» me appeUants

w.,0 arnony
home firorn the office. Suddenly / ^ \faed êr handbag and 
appeared while riding a motorcycle/ 9^ ^ .n or(jer to obtain

in the process they threatened her with 3 cCUSed pleaded not 

the said items. At the trial court the all the a herein v/ere
j the appel̂ nts

guilty to the charge and in the end tn. while Alfan

convicted and sentenced to 30 years impn derision

Athumani @ Rashid was acquitted. Dissati fottowng
t a this court on tne 

of the trial court he has appealed to

3unds; «. in la* and f&X in
1. That the learned trial magistrate err  ̂ ^

allowing PW2 to read aloud the con en ^
(Certificate of Seizure) prior to the same bang

admission. . faUinq to

i  r r - —

cycle number plates *ere «*■ "»°  
station when they first repotted the ma er.̂
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3. That, the trial magistrate erred In law and fact in failing to 

note that the doctrine of recent possession was Inapplicable

as the criteria were not met.

4. That, the trial magistrate erred in law and fact in not 

affording some of the accused a chance to object in the 

process of tendering Exhibit P2 i.e. Certificate of Seizure

5. That the trial magistrate erred in law and fact in convicting 

the appellants basing on the poor Investigation.

6. That the trial magistrate erred In law and fact in failing to 

analyse the evidence adduced and consider defence.

7. That, the trial magistrate erred in law and fact in holding 

that the prosecution case was proved beyond any shadow 

of doubt as required by the law.

The hearing of the appeal was proceeded by way of filing written 

submission. The appellants appeared in person and fended for 

themselves, while Mr. Ignus Mwinuka, learned State Attorney 

represented the respondent /Republic.

Submitting in support of the first ground of appeal the appellants 

submitted that, at page 15 of the trial court's typed proceedings, 

PW2 testified that he would have identified the certificate of 

seizure he had prepared because it would bear his handwriting 

and signature then he said "I have the said seizure, I pray to 

read the content". The appellants argued that the court record 

is silent as to whether the witness did identify the saidcertificate.



It was the appellant's contention that this was a procedural error 

by the trial court allowing PW2 to read aloud the said exhibit 

prior to identifying it In support of their contention the 

appellants placed reliance on the case of Robinson Mwanjisi 

and Three Others V R, Criminal appeal No. 154 of 1994 

TLR 203 and Walii Abdallah Kibutwa & Two Others V R, 

Criminal appeal No. 181 of 2006 (CAT) DSM at page 8, in 

which the court held;

"Whenever it is intended to introduce any 

document in evidence it should be cleared for 

admission and be actually admitted before it can be 

read out. Reading out documents before they are 

admitted in evidence is wrong and prejudicial"

Arguing on the 2nd ground of appeal, the appellants contended 

that the criteria for doctrine of recent possession was not 

properly invoked as laid down In the case of Joseph Mkubwa 

Samson Mwakagenda V R, Criminal Appeal No. 94 of 

2007 (unreported), where the court observed;

''Where a person is found in possession of a 

property recently stolen or unlawfully obtained he 

is presumed to have committed the offence 

connected with the person or place where from the 

property was obtained for the doctrine to apply as 

basis of conviction it must be proved first that the



property of the complainants third that the property 

was recently stolen from the complainants and 

lastly that the stolen thing constitute the subject of 

the charge against the accused was found with the 

suspect second that the property is positively 

proved to be property was recently stolen thing 

constitute the subject of the charge against the 

accused"

Furthering their argument the Appellants argued that In the 

instant matter PW2 testified to have conducted the search and 

seized the said properties. However, the said search was illegal 

for failure to summon any witness to prove the fact that, the said 

properties were indeed found in possession of the appellants. 

More so, as the allegedly stolen items were recovered from the 

appellants the doctrine of recent possession would not have 

applied.

Lastly, the appellants had raised an issue that the learned 

magistrate did not analyze the defense evidence in arriving at 

her decision. That, the trial magistrate had a duty to analyze 

defence case and give reasons thereof. They finally prayed for 

the Court to allow the appeal, quash and set aside the trial 

court's decision and them set free.
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K^ponding, Mr Mwlnuka conceded the feet that, they did not 

support (he conviction and sentence. That the evidence adduced 

court doo;; not meet the criteria for the doctrine of recent 

possession, That, PVV2 D, 6*101 CPL Bakari narrated that exhibit 

Pi was found in the house of one Said who was not arraigned in 

court. The learned state Attorney further submitted that PW2 did 

not state categorically that the said exhibits were found in 

possession or In custody of the appellants instead they only 

signed the certificate. It was Mr, Mwinuka's view that, signing 

certificate of certificate of seizure and being found in possession 

of the exhibit are two different acts.

Learned state attorney referred the Court to the case of Ally 

Bakari and Another V R (1992) TLR 10, where the Court

"For the doctrine to apply as basis of conviction, it 

must be positively proved, first,; that the property 

was found with the suspect, second, that the 

property is positively proved to be the property of 

the complainant, third, the property was recently 

stolen from the complainant and lastly, that the 

stolen thing in the possession of the accused 

constitutes the subject of charge against accused 

It must be the one that was stolen/obtained during 

the commission of the offence charged

held;
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M r - M w f h u k a -  f u r t h e r  s u b m i t t e d  t h a t ,  f o c t  t h n * 

d > d  r > o t  c l a i m  t o  b e  o v / n e r s  o f  t h e  p r o p e r t y  d o e s  n o t  r « u » r / ? ;  

p r ° s e c u t > o n  o f  t h e i r  o b l i g a t i o n  t o  p r o v e  t h e  a b o v e  e l e r r v i r v t s .

More 50. as correctly argued by the appellants, Mr MvrtnuVja 
submitted that it is on record at page 16 of the trial court's 

Proceedings that, the certificate of seizure v/as read out prior to 

,ts admission contrary to the requirement of the lav,/. That, 

although the trial court did not rely on the same in convicting 

the appellant it was not v/orth arguing on the same. He 

conclusively supported the appellants' appeal. No rejoinder was

Preferred.

Having considered the parties submissions and carefully perused 

the trial court's record, it is undoubtedly the fact that the learned 

magistrate misdirected herself in allowing PW2 to read aloud the 

contents of exhibit P2 prior to its admission as required by the 

established principle of the law. The decision in the case of 

Robfnson Mwanjisi {supra) underscored the requirement for 

any document to be cleared for admission and be actuaUy 

admitted before it can be read out.

Guided by the above case law, l am in agreement with appeUants 

that reading out of Exhibit P2 prior to its admission was incurably 

fatal.
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T?ie second cjround upon which the 

was on the doctrine o f recent posses

which the appellants w ere convicted
c s s l o n .  I n  t h e  c a s e  o f  3 u l \ u s

s/o  Justfno &  4 O thers V T he R e p u b l ic ,  Criminal AppeaX No, 

155 o f 2005 CAT at Mwania held that;

"EZvpfainecf in simple tangujge this doctrine is to the 
effect that the court m ay presum e that a m an who 
fs found in possession o f stolen poods soon after  
the theft is either the thief or has received them 
knowing them to have been stolen,, unless he can 
satisfactorily account for his possession o f the 
same. But as the courts have consistently held, the 
appiication o f this doctrine m ust be m ade with care.
777/s is not only because the presumption is 

rebuttable, but as was held in the case of George 
EdwardKom owski V. R. (194S) 1 TLR 322:- 
"... it is not so strong as to displace the presumption 

o f innocence to the extent of throwing on the 
accused the burden of giving legal proof of the 
innocent origin o f his possession. He has merely to 
give a reasonably probable explanation of how his 
possession originated and if  he gives such an
innocent explanation he is entitled to an acquittal 
unless the prosecution can disprove his story . Even 

if  he gives an explanation which does not convince 
the court of its truth he need not necessarily be 

convicted. The true test is whether his story is one 

which might reasonably be true and if that is the 
case, it follows that the crown has not discharged 
the onus which lies continuously on it in this as in

s



The second ground upon which the apP^^ts were convicted 

'vas on t*e doctrine of r e c e n t  possession. In the case of Julius 

*/o Justfne Sc 4 Others V The Republic, Criminal Appeal No.

1 5 5  o f  2 0 0 5  C A T  a t  M w a n z a  h e ld  t h a t ;

"Expf&in&cf in s/mpte language this doctrine is to the 
effect that the court may presume that a man who 
/s' foisncf in /possession of stolen goods soon after 
the theft is- either the thief or has received them 
knowing them to have been stolen, unless he can 
sstr’sfactorily account for his possession o f the 
same. But as the courts have consistently held, the 
appffcatfon o f this doctrine must be made with care.
77jis is  no t onty because the presum ption is 

rebuttable, bu t as was heid in the case o f Georg & 
Fcftvarcf K om ow skt V. R* (1948)  1 TLR 3 2 2 :- 
" . .  ft/s n o t so  strong a s  to displace the presum ption  

o f innocence to the extent o f throwing on the 
accused the burden o f giving legal proof o f the 

innocent origin o f  his possession. Me has merely to 
give a reasonably probable explanation o f how his 
possession originated and if  he gives such an 
innocent explanation he is entitled to an acquittal 
unless the prosecution can disprove his story. Even 

i f  he g ives an explanation which does not convince 
the court o f  its  truth he need not necessarily be 

convicted. The true test is  whether h is story is one 
w hich m igh t reasonably be true and  i f  tha t is the  

casev it  fo iio w s  that the crown has not discharged  

the onus which lies continuously on it in this as in
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>>tf>r*r i r/mt/i.-it In  /nnvii f/w n'.r.littrtiln guilt
th-iyunt/ Ir*,-!'*!Htrth/rl f/fjltljl "•

}.» Clnnt- h ath I ho ft tarn wHit /inthorltKrt tttJjt, In '/T'Urr for rr*-,
(to rj iin n  erf la a sn i  p tm w m ia n  *n  (>,J t i v ;  UAfc/z/iny
nrttrii'iti I )nn in bn mnl:, rirot, Uni- property rnuM b*i fourvJ v/Wri 

winprjclr, aacond, thnt iho property lr, posttfy<»ty p r r j i n  V>i 
thf-• property or thrj complainant, third, the propfjrf/ rnmfc tv* 

rccent/y :;lo/on rrom the complainant and lastly, that the stolen 
l/i/ng In the possession of the* accused constitutes the subject of 

charge against accused,

il  /s plain clear from the evidence adduced the fact that the 
appellants were not found In possession of the motorcycle. As 

per PW2's testimony the said motorcycle was found with one 

Said who was never arraigned before the court. More so, it v/as 

established that PW2 did not state categorically that the said 

exhibits were In possession or custody of the appellants. Thus 1 

am satisfied that the doctrine of recent possession was not

established.

On the basis of the foregoing analysis and as conceded by 

learned State Attorney, the respondent, the case against the 

appellants was not proven as per the required standard.

In the event, I allow  the appeal. Consequently, tine conviction 

against the  appellants is quashed and sentence set aside. 1
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further order the released forthwith of the appellants from 

custody unless therein held for lawful cause.

It is so ordered.

Dated and delivered at Moshi this 17th August, 2021.

S.B. MKAplv

JUDGE 
17/08/2021


