IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(IN THE DISTRICT REGISTRY OF ARUSHA)
AT ARUSHA
PC. CIVIL APPEAL NO. 8 OF 2019
(Arising from the judgment of the District Court of Arusha in Civil Appeal No. 28 of 2018

originating from the decision of the Arusha Urban Primary Court in Application/Matrimonial
Cause No. 137 of 2010)

NEEMA YOHANA KILEVO.....occosnnmmusnirmnnnsnnnne T APPELLANT

VERSUS
ERNEST FLAVIAN MUSHI ......c.covvurvensrassssssnsnnas .ise RESPONDENT

JUDGMENT OF THE COURT
28/07/2021 & 30/09/2021
GWAE, ]

The appellant and respondent named herein were wife and husband
respectively, Their marriage was contracted on the 23 day of December 1995.
The respondent on the 5 October 2010 referred the Matrimonial Cause to the
Urban Primary Court-Arusha (Trial court) for only prayer for divorce. The matter
was however heard and determined ex-parte and was decided in the
respondent’s favour. The decision of the trial court was delivered on the 3%
January 2011 despite the efforts by Mr. Siay, the learned advocate to have the

matter transferred to District Court.



On the 19% September 2012, the appellant wrote a letter in form of an
application for setting aside the trial ex-parte judgment so that issues on
division matrimonial assets and maintenance of children and the respondent
made a reply through his letter dated 26" October 2012 contesting the
appellant’s application. The parties were eventually heard and the appellant’s

application to set aside was allowed on the 20t December 2012,

Aggrieved by the trial court’s decision, the respondent unsuccessfully
appealed to the District Court of Arusha at Arusha (1% appellate court). The 1%
appellate court found that it was a misdirection on the part of the trial court to
grant the application for setting aside ex-parte judgment since the same was
extremely filed out of time contravening provisions of the Law of Limitation Act,
Cap 89 Revised Edition, 2002, The appellate court’s decision was delivered on

the 15% Aligust 2013.

Seemingly, the appellant did not take -any action till February 2018 when
she filed an application in the trial court for extension of time within which to set
aside the exparte judgment pronounced in the year 2011. The trial court
through its decision dated 15% May 2018 refused the appellant’s prayer of
enlargement of time on the ground that she had not given sufficient cause for
the delay of five (5) years since her appeal was dismissed by the District Court.
Aggrieved by the trial court’s decision refusing to extend time, the appellant

unsuiccessfully appealed to the 1%t appellate court vide Civil Appeal No. 28 of
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2018, the parties were heard and the decision was delivered on the 23 January

2019,

Still unpleased, the appellant knocked the doors of this court and duly
filed her appeal on the 7% February 2019. Before the court, she is armed with

three grounds of appeal, namely;

1. That, the 1% appellate court erred in law by holding that the
matter between the parties was not reconciled which amounts to
ilegality and therefore capable of extending time to set aside
ex-parte judgment,

2. That, the 1% appellate court erred in law by holding that there.
was lapse of time since the trial court decision was delivered
without regard to the fact that the appellant was seriously
litigating in courts of law

3. That, the 1% appellate court erred in law when it dismissed the
appellant’s appeal by holding that, the appeal was without

substance.

When the matter was called on before me, the appellant appeared in
person, unrepresented whilst the respondent was represented by Mr. John

Shirima, the learned counsel. With the parties’ consensus, this appeal was





















