








was made of the Applicant together with Vestas Wind
Systerm A/S (through Wind Power A/S);, Emerging Markets
Power (NI} Limited; Climate Investor One, and JCM Power.
On the 2™ day of December 2018, and for
undisclosed (unavoidabie) reasons, TANESCO
cancelled/annulled the tender and that annulment was
made public. However, on the 5" day of August 2019, after
some months down the line, TANESCOMissued a fresh
request for the proposals (RFP) fors%thg J’ender\together
nt“(PPA)NJhe RFP
was to be submitted by the 8" da%ﬂDe%@OB Even

-with Profoma Power Purchase Agreem‘e

so, the date of receipt o\preposa as rescheduled or

postponed on a numbeﬂriof tlmé‘s the f" irst time being the gt
day of January /ZOZOt\Onéft/{e\F rst postponement TANESCO

issued a statement of“ -rationale or clarification, Ref.
(7 Sl

SMP/IMP/PMU/19/18/494 clarifying the reasons for the
. i \*K\\%x

~~18t“ October, 2019, however, the Applicant

had writtem@?t

LQ»‘TANESCO expressing its concerns and sought

for explanations regarding the postponement but could not
be availed with such explanations. On the 24" December
2019, yet another statement was issued by TANESCO
delaying the date of receipt of the RFP to 14" February
2020. The Applicant submitted the RFP on that new date
set by TANESCO. On the 1% day of June 2020, TANESCO

notified the Applicant that, its Technical Proposal had been
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disqualified, ranking last out of all proposals received, and,
that, its Financial Proposal was not going to be considered.
Dissatisfied by that decision, the Applicant applied for an
Administrative Review of the decision by TANESCO.

On the 17" day of June 2020, TANESCO provided the
Applicant with breakdown of the Applicant’s Technical
Proposal’s scores. On the 18" day of June 2020 affirmed its
decision and the reasons for the dis?q\ualiﬁcation. Still
dissatisfied, the Applicant lodged ani. Appeal™o_the Public

_ RN\

Procurement Appeals Authority (PPAA)against TANESCO's
decision. Unfortunately, the“&p\g[i&ant’\\é?forts were not
greeted with a smile, sm%e,\the ~:’;ibpeaﬂ\‘\lgdged before the
PPAA got dlsmxssed/;)n th;Qground that, the Applicant
lacked the requisite Iacus’f%ndrto file it. Still displeased,
on 3™ Auggigzgzow‘\wmneous Civil Application
No. 37 of\2020,~,the Appllcant succeeded to obtain leave
of tf{l/s/a)}rt toxﬁ?amappltcatlon for Judicial Review. That
leave\of the Court~was granted on 19" November 2020,
hence, t\ﬁis:i@ication.

On 2™ December 2020, the Applicant filed this
Miscellaneous Cause No. 22 of 2020, seeking for orders of
Certiorari and Mandamus to quash the decision of the 1%
Respondent and to direct the 1% Respondent to issue an
order directing TANESCO to quash the decision to disqualify
the Applicant from the Tender process. The Respondents

has contested this application by way of filing their counter
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The learned counsel for the Applicant contended that,
that particular Power of Attorney was issued with
expectation that the tender process was to be completed by
31% January 2020. He contended that, the Applicant acted
on the assumption that another Power of Attorney was to
be produced during the award of tender as per Regulation
9(10) (d) of the Public Procurement Regulation, 2013.

To buttress his point and the unam%iguous nature of
Regulation 9 (10) (d) of the Public PrQ:Cureménthegulation
2013, reliance was placed on the deC|5|on of\the\C0urt of
Appeal in the case of R Vs Mwemga@frey and
Another, Crim. Appeaf\\N}SSS‘“woﬁ 2014 regarding
unambiguous words of a sjgt\lite\ andighat the Court should
do. As such, he\concludedf"that “the 1 Respondent acted

erroneously “in~ deq{lng and ~.d|sm|ssmg the Applicant’s

m\
£ was\thel‘\ﬁipphcants views that, the 1% Respondent

¢

was supposed\to adjudlcate the matter laid before it since,

the Ia;t“e ,fs,\;,,rgliance on Clause 1.4 of the Joint Bidding

Agreement was erroneous. He contended that, the
erroneous nature of such reliance was based on the fact
that, the matter placed before the 1% Respondent was
neither a bid, project nor contract between the Applicant
and the 1% Respondent, but, was rather, a procurement
related dispute for which the 1% Respondent was required

to adjudicate. Looked at differently, however, what the
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The learned State Attorney for the Respondents
contended that, the Applicant participated in the tendering
process as a consortium of five companies and executed a
joint bidding agreement which bound all members of the
consortium, for which Clause 1.4 of that Joint Bidding
Agreement applies.

It was argued, and this being a fact which was also
observed by the 1% Respondent in her irh\pugned decision,
that, this Application, the Appllcanf’f"*d‘id not attach any

g entitled tQ/act on
behalf of the C rti f"”d&xx}t\h/t \)tt th

ehalf of the Consortium;™and, “for that matter, the
Applicant lacked /ocus stana’/, Eﬁ‘dnd‘new It was noted
that, the 1% Respondent wa\s\able to: Qomt out an anomaly
which was to the effect f@the\Apphcant the Power of

Attorney granted to\one tZabron’ Mwaipopo authorized him
Ny X
to submit bid on_behalf of the Applicant and not the

consonlumxe}d(th\ét‘\@the said Power of Attorney, was

document proving that the latter wa

issue &before the Cohsortium came into existence.

The |%ed State Attorney dismissed as baseless, the
Applicant’s argument that, the expiration of the Power of
Attorney before the submission of the proposals was due to
the extended deadline for submission which was the making
of TANESCO. She maintained that, Clauses 4.1.6 and Table
1 item 2 of the Joint Bidding Agreement required that a
bidder should submit a valid power of attorney.
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In a nut shell, a person must have “locus standi " or
simply “have standing” —that is, the legal capacity— to
launch judicial review proceedings so as to challenge the
legality of administrative legislation or of a government
policy or decision.

In the current application, the issue of /focus standi
has resurfaced in the submissions as earlier, when the
Respondent’s brought it as a preliminary- g@ection to the
application; I rejected it, the reason being that, it

S NN
necessitated reference to other evidential materials, hence,
D LTy
could be argued in the normal way as an important legal
A S A WO
issue but not as a purely preliminary objection.
e U . N W

That being said, in her submissions in opposition to
h ti fthEJ s th‘tb? the Applicant, th
the granting of the prayers sou e icant, the

g g 3 %&Y “9 Y PP
learned counsel for the Respondents raised the same issue.

7 < ™
She contended that, the Applicant lacks /ocus standito, not
L TR O, W
only bring this application before this Court, but also lacked
a Ty N
such s%rjding %/en before the 1% Respondent. In response,
the learned counsel for the Applicant contended that, the

Applicant gzjystanding to bring up the matter, not only
before this Court but also had it before the 1% Respondent.
In my humble view, if one is to be able to disentangle
that impasse facing the parties, one has to look into the
facts which gave or denied the Applicant /ocus standibefore

the 1% Respondent and whether such would also apply in
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In my view, the facts are clear that, the Applicant was
a participant in the tendering process whose results were
the subject of an appeal before the 1% Respondent. It is
also observed from the facts that the Applicant was acting
in a consortium of other companies. That being said, it is
clear, therefore, that, as regards whether the Applicant has
focus standi in respect of this present application, the
answer should come out affirmatively. The élpplicant being
an interested party in the tendering &Lgfss (jgfs gsses
the requisite standing to question the |egality, wrg&onality or
propriety of the decision of the 1St Respondent Whether

TR, X
that decision can be challenged or not WI|| depend on a
AN RN =
different set of things or reasoning.
O o XA

That being said the tant point is whether the
decision of the Pub//c procurement Appeals Authority was

€7 <A
tainted with a’efects Wh/ch would warrant this Court to
Tl

quas/%} ggye% zfor by the Applicant.

A{i a matttgr of common knowledge, when exercising
its superviégsrgr powers under judicial review process, the
duty of this Court is not to examine the evidence in order
to form an opinion regarding whether the decision of the
lower tribunal was correct or not. Neither is the Court made
to substitute in place what should have been a correct
decision as if it is sitting as in exercise of its appellate

powers.,
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As a matter of essence, when determining whether
the application for the order of certiorari and mandamus is
maintainable or not, what this Court is invited to do is to
examine the legality of the processes through which the
impugned decision of the public authority or tribunal was
arrived at. Was it arrived at through a flawless process?
Moreover, the Court may as well be invited to look at the
decision itself and find out whether it faIIs within the
category decisions which, if looked at, would be declared as

unreasonable. (ﬁ w

An application for judicial review of an administrative
L O X T

action can therefore be anchored on four prmuples which
P N S A N

were aptly captured by this Court in the case of James
. £ D W
Gwagilo vs. Attorney General [1994] T.L.R 73, at page

84, while referrlng to the Engllsh decision in the case of
7 T ™ ==

Council of Civil Service Unions vs. Minister for the
o TN, W

CiviE:EServic%A[lggg] 3 All ER 935. In the Gwagilo’s case,
Mwalu%;;lya, ] 1:(3as he then was) named the four grounds

upon whici@ecision of a public authority namely:
“illegality (failure to follow the
law); procedural impropriety
(failure to observe the principles of
natural justice and failure to act
with procedural fairness);
irrationality (making a decision
which is outrageous in its defiance
of logic or of accepted moral
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As regards the first limb, the question which I have
asked myself is: Can it be said that the 1" Respondent
failed to follow the law when making its decisions? In my
view, the question will receive a negative response. As I
said earlier, looking at the impugned decision, it is clear that
it was obtained through a rigorous legal process that
afforded both parties right to be heard. In his submission,
however, the learned counsel for th%\Applicant has
contended that, Regulation 9 (105)“**(d) ofathe Public
Procurement Regulations, 2013, called fo;\\\s"abmlswsuon of the

NN

Power of Attorney at the time' of\awarel not before.

SN N

In its decision, theﬂ\lSt Respondggb made a finding
that; the Applicant hgereln had‘\mfrlnged not only the said
"5‘Clatﬁ/slre\\14 ~of the Joint Bidding

N
Agreement’"’ln\that the-z:;-[_g.ppllcant lacked authority to act

regulation but ¢also

for and onx behalf of the members of the consortium of
comp‘?nles&f wtych the Applicant sought to represent as a
Iead\‘member 'f‘n \’

AV,
Regulation, I see no reason why I should quash the 1%

alwutmlze the decision and the respective

Respondent’s decision on that ground. I hold it to be so
because of two things. First, the above cited Regulation
9(10) (d) of the Public Procurement Regulations, 2013, is
very clear. 1t calls upon ‘a lead member’ appointed by a
joint venture, consortium or association to posses

“authority” to bind the joint venture, consortium or
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association. That is the first step and, as the 1% Respondent
clearly stated, that is a mandatory requirement. The
provision is clear as it says the appointed lead member
“shall have authority to...”

The second step to it is that of submitting a power of
attorney at the time of contract award to confirm the
appointment of the lead member. As such it was
appropriate for the 1% Respondent to be ?atisﬁed first and

PR

- foremost, that, the Applicant possessed stich

WIS N\

entitling her to act for and on behalf 3( the; onsertlum in

the first place. Rt
Secondly, it is also clear from':"*’tsh

Respondent, that, whén the\App%ant was tasked to
NS
substantiate that sh‘e hadxautlaorlty to act for the

consortium,sh \soug hE:
é
concession ‘o he;,,parl:”ﬁhat she lacked such authorization.

0-be/ acting for, there was a

In that premlse,':\lt is~glear to me that the 1 Respondent

NN

demand for autSorlty upon which the Applicant pegged her

mandatelf?é?*ftgg,gg,t for the Consortium she purported to be
representing, was a purely procedural matter sanctioned by
the law and which cannot be faulted.

In short, since a finding was made, that the Applicant
lacked authority to act for the consortium, one cannot seek
to quash that decision by applying for orders of certiorari
and mandamus on the ground that the 1% Respondent
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