


commission of the offence occurred considering the fact that the respondent also
claims to be a lawful owner of the same piece of land. For the sake of clarity,

part of the trial court’s holding is reproduced herein under;

“Kwa vile SM1 alidai eneo in lake ambalo SU1 alienda kufanya
fujo kwa kuzuia trekta isimwage mawe., na hakuweza kuleta
uthibitisho wa umiliki wake kwenye eneo, ni wazi kwamba
hajaweza kuthibitisha shitaka pasipo kuacha shaka-yoyote ile.
Kwa sababu ameacha mashaka mengi kuhusiana na nani ni
mmiliki wa eneo tajwa ambalo fujo ilifanyika. Kwani SU1 naye
anadai eneo ni lake, na ndio sababu ya kwerida kumzuia
dereva wa trekta asimwge mawe.... SMI alikuwa na wajibu wa
kuthibitisha kuwa SU1 alienda kufanya fujo kwenye eneo lake
na sio eneo ambalo [ina Mgogoro.........coveiencennn. b

Aggrieved by the. trial court’s decision acquitting the respondent, the
‘_a:p.p_e_I.l_a_._r:l.t__..a_p_pe_ale:d_,._to._Ka;raJ:u.__,_Disjt_ti_c.tn._CQur_t.‘at..ﬁKa'r;a_t_u___(:1.-‘.*_F....ap.p.ella‘te'_ﬁ.c_o_u.rt)___w.hete__w
his appeal was dismissed on the ground that, the respondent was constitutionally
entitled to protect her property. Still dissatisfied, the appellant filed this appeal to

the court armed with five grounds of appeal though in essence there are four
grounds, namely;
1. That, the 15* appellate court erred in law and in fact'in bringing the

issue of the deceased’s estate which was not the case before the
trial court



2. That, the 1% appellate court erred in law and in fact in
misinterpreting section of the offence under which the respondent
was charged with,

3. The decision of the 15t appellate court has miserably caused injustice
in the eye of the law.

4. The 1% appellate court erred in law and in fact in disregarding the
pelition of appeal before it and in the end, it arrived at erroneous
decision

On the 22" July 2021 when the parties appeared in person for hearing, it
was ordered that, this appeal be disposed of by way of written submission.

Subsequently, the parties. filed their respective written submissions to the court

accordingly.

Arguing the 15t ground of appeal, the appellant stated that his institution
of criminal proceedings against the respondent amounted to neither guestioning
or reviewing a civil matter before the trial court nor does it interfere with
independence of judiciary since in the present criminal matter, the respondent
was unjustifiably preventing ttie appellant’s workers from depositing the building

materials.

In the 2™ ground, the appellant argued that the appellate court failed to
comprehend the charge and the meaning of brawls and it failed to take judicial

notice as provided for under section 43A section 59 (a) of the Evidence Act, Cap



6 Revised Edition, 2019 and the judicial decision in Isidore Tusevo vs. Altvate

(2005) that the respondent was previously convicted of the same offence.

The appellant equally expounded the ground ne. 3 by stating that, the
pronouncement by the courts below that, the matter was either probate or land
dispute is unnecessary importation of endless litigation while the former dispute
was determined vide Probate and Administration Cause No. 27 of 2016 filed in

the trial court.

Supporting ground 4 of the appeal, the appellant argued that it was a
misdirection on the. part of the 1% appellate court for its failure to determine

grounds of appeal before it.

Opposing this appeal and praying this court to be pleased to uphold the

ground of appeal is baseless since the land on which the appellant was after
building a house was among the deceased’s estate that was not et distributed

by the appellant to the heirs.

Responding to the a_pp_eilant'_s-' submission on the 2% ground of appeal, the
respondent argued that there was no wrong interpretation of the provision of the
law by both court of first instance and the 1% appellate court except that the

courts below were of the view that the case-was not proved beyond reasonable



doubt to warrant conviction. He then referred this court to section 9 of the Penal
Code (Supra) and a decision in Ismail Bushaija v. Republic (1991) TLR 100

where it was held that;

“Since this case bails to a dispute of ownership of the
shamba which is subject matter of these criminal
proceedings, it seems that this is a clear defence of
bonafide claim of right”.

Equally, the respondent argued that, the 3" ground 4 is meritless for
the reason that, the substantive justice of the parties can only be determined in
either probate case to determine exclusivity of other deceased’s heirs if so or in
land case to determine ownership of the suit land, the source of the institution of
these criminal proceedings. He also argued that the appellant as an administrator

has no right whatseever to commence construction over the property.

The respondent also attacked the appellant’s submission on the 4t
ground by stating that, the 1% appellate court properly directed its mind to
important and relevant issues that is to say, the matter is either probate or land

dispute.

In his rejoinder, the appellant stated that, the sand was to be deposited
not in a virgin land but the site where the house was demolished and that it was

imprudent to believe that the respondent had been bequeathed the estate of the



appellant’s late mother. He further stated that a claim of right is applicable when
a person holds a genuine belief that he or she has a legal right over certain

property or money.

Having briefly outlined the parties’ written submissions in respect of the
raised grounds of appeal contained in the petition of appeal as portrayed herein
above, I should determine each ground of appeal seriatim and when it appears

necessary two or more grounds may be jointly determined.

1. That, the 1%t appellate court erred in law and in fact in
bringing the issue of the deceased’s estate which was not
the case before the trial court

It is lucidly depicted in the 1% appellate court’s judgment where it was held
that, the dispute between the parties is either a probate case or a land dispute.
~Examining-the-trial-court's record-especially-the-testimonies -of the parties-which—
is to the effect that, the appellant is an administrator of his late father (See
letters of administration-PEL) who is also the late husband of the respondent.
The respondent is thus a step mother to the appellant. According to the
testimony of the appellant, elements of criminality is only based on the
appellant’s accussations that, the respondent went to the scene of crime while
armed with a stick which she intended to use inflicting the appellant on his head

(“Trekta ilipokuja, mshtakiwa alikuja na fimbo akitaka kunipiga kichwani
























