IN THE HIGH COURT OF TANZANIA
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District of Court of Mtwara at Mtwara)
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_DYANSOBERA, J.:

The applicants have filed this application under section 44(1)(a) and
(b) of the Magistrates’ Courts Act [Cap. 11 R.E. 2019] and section 79(1) of

the Civil Procedurer Code [Cap 33 R.E. 2019] seeking this Court’s.
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intervention to revise or in the other words to call and examine the records
of the District Court of Mtwara in Misc. Civil Application No.3 of 2019 for

the purpose of satisfying itself as to the correctness, legality-or propriety of -

the proceedings and consequently make an order thereto. As is t'heff'”"”'sual"
Q\z :;.7_.1';

case the application has been supported by the joint aff] dawt"“*of the
RO
applicants. However, the application has been reS|sted by the%respondent

‘f/

pondent has raised

vide her affirmed counter affidavit. In addition, the;

two preliminary objections on point of law which reto the effect that one,

the affidavit by the applicants is |nc§r%ble defective and two, the
application is time barred.

As a matter of pract|ce, 'thls court on 5.10.2021 ordered the

5)‘ u\‘

disposition of the prelimlnary» ob]ecttons by way of written submissions on

Mm\% %
the following time frame

kN 51'
&y, sl

1. The written*sgbmissions in chief to be filed by 19.10.2021,

omder, if any to be filed on 9.11.2021 and

. Ruling on 16.11.2021.
Surprisingly, only the respondent complied with the order of this

Court whereby she filed her written submission in chief on




18.10.2021.Therefore, What is the effect of the applicants’ failure to
comply with the order of this court by not filling their written reply. Since

the preliminary objections were raised by the respondent noncompliance’-j_\_;__:

by the applicants to file their written reply amounts to a non- appearanc; as

it was stressed by the Court of Appeal in the case of P3525 LT Idahya

Maganga Gregory v. The Judge Advocate General Court Martial

'x

Criminal Appeal No.2 of 2002(unreported) the Cou‘rt»”helc?

to file the submissmn as ordered: qu\lvaient ’co non-appearance at
a hearing or want of prosecutlor: The attendant consequences of
failure to file written submssnons are similar to those of failure to
appear and prosecutejor defend as the case may be. Court decision
on the sub]ect matter is bound...Similarly, courts have not been soft
with htlgants \K)ho fail to comply with the court orders, including
failure to F Ie wrttten submissions within the time frame ordered.

NeedleSSwto state here that submissions filed out of time and without

46 ave of the court are not legally placed on records are to be
|sregarded"
" In the light of the above holding by the Court, the disposition of the

preliminary objections will be by way of ex-parte hearing. Submitting on

the first preliminary objection the respondent argued that the applicants



have prepared a joint affidavit containing 16 deponents but not all the
deponents’ attestations are stamped. To ‘substantiate her argument the

respondent submitted that the 7™,8" ,9 and 10" applicants’ attestations

taken. The respondent also referred this court to section 8 ofg\the Notarles
?’“‘%

Public and Commissioner for Qaths Act [Cap 12 R.E. 2019] and contended

place where it was signed, signature toge 'gfiié"[_: V
é/? ‘19"

qualification of the attesting officer. She-;v?!‘entwfurther and argued that the

authenticity which include stamps

y"’ .

ould be dismissed for premature application as the notary stamps are

missing on the above-mentioned deponents.



As to the second preliminary objection of time bar, the respondent
submitted that the ruling by this honourable court granting the extension

of time to the applicants was delivered on 1% day of June 2021, and it was:.

that the appiication for revision lodged by the appl:cants was'dated on 22"

‘g
ia

day of June 2021 whereby the period of fourteen days had already elapsed

x&%'”

for about eight days. Thus, the respondent stressed that this application

Ahmad, Misc. Civil ’éApphcatlon No.12 of 2021 at High Court-Kigoma at
o R

page 6 where. 'h_;g‘-‘zcourt held that “...He should blame himself for dishonest

ﬁfflas‘t., the respondent she prayed this application to face the same fate

“as it was instituted beyond the time ordered by the coutt. She further

emphasised that the court’s time is so precious we need to be jealous of it.



Furthermore, the respondent prayed this court to dismiss this application
as it never been in time.

Having considered the raised preliminary objections and the submission-.

yeen

by the respondent this court can now settle them as they have

preliminary objection from the very outset I find it bas_,ejlgés'**s-.-be'cau'se' the

' %}";u%

affidavit filed by the applicants in the court’s record has stamps for all
) ;‘%m- %:_)‘q?f 2

) \ .
1s-devoid of merit hence,

As to the second preliminary quecy@n, the ruling which permitted the

A

applicants to file this app|icagjoﬁzc‘f@re.vision was delivered on 01.06. 2021.

vas filed on 22.06.2021 as evidenced by
Exchequer Receipt ﬁwhlch is characterized by Control Number

991400453988 ahd Receipt Number EC100947746459.The, ruling of this

court dellv on 01.06.2021 required the applicants to file this

agp ca’Elon revision within fourteen days from the date of the ruling. Thus,

x

rom 01.06.2021 to 22.06.2021 there are twenty-one days. If you take
“twenty-one days minus fourteen days the answer is seven days. Therefore,

in view of that simple athematic calculation, the applicants delayed to file



their application for revision in this court on time as directed by the ruling
of this court by seven days. As correctly submitted by the respondent this
application is time barred hence is unattainable and should be dismis_sed
since being time barred it does not provide this court with jurisqi‘et_ifdjnito
entertain this application.
Following such un founded delay, the applicants ought to h;ve applied

for another extension of time to file this appllcatlon Slnce the application
was filed out of fourteen days that is, on the twenty-one days from the
date of the ruling of this Court in MISC CIVI| Appllcatlon No.17 of 2020 and
without assigning any reason for thelr delay on the extended time.

The upshot of this, I_ﬁnd__fct!ms application having been filed out of
fourteen days ordered bythlscourt

I order that thlsappllcatlon be disn&issed with no order as to costs.

\.dx,f\
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W.P. Dyansobera
Judge

16.11.2021




This ruling is delivered at Mtwara under my hand and the seal of this Court
on this 16" day of November, 2021 in the presence of the applicants and

Mr. Mbaraka Katela, the learned Advos:ate for the respondent.
A/ “/\

W.P. Dyansobera

Judge
R .""




