IN THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)

AT MTWARA

CONSOLIDATED PC MATRIMONIAL APPEALS NOS. 17 & 18 O
2019

(Arising from Matrimonial Appeal No. 12 of 2018 in Dlstrlct C____ ,.of Lmdl at
Lindi. Original Matrimonial Cause No. 18/2017 at Llndr’U.rban Prlmary

SALIMA HASSAN MPITA..

ALLY SAID NYELE

twoappeals owe their origin in Matrimonial Appeal No. 12 of 2018 of Lindi
Distnct Court originating from Matrimonial Cause No. 18 of 2017 before
Lindi Urban Primary Court, these appeals have, for the sake of

‘convenience, been consolidated. Accordingly, Salima Hassan Mpita (herein
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referred to as Salima) is the appellant in PC Matrimonial Appeal No. 17 of

2019 and the respondent in PC Matrimonial Appeal No. 18 of 2019 whereas

Ally Said Nyele (hereinafter referred to as Nyele) is the appellant in PC.
Matrimonial Appeal No. 18 of 2019 and respondent in PC Matrimonis

Appeal No. 17 of 2019.

The factual background of this appeal is tha"t ¢thé"'“é;ties were
married through Islamic rites on 2" October, 1997, at Mtumb:kile village

*s”“ﬂ’

and their marriage has lasted for about twentywears They were blessed

.'(ii('

with live four issues; namely Said AHy Mnj efe *Zalnabu Ally Mnyele, Adam

Ally Mnyele and Hailati Ally Mnyél.e{: gD.un'n_g the subsistence of their

marriage, the parties manage_ ;,to jointly acquire various properties
.§ ‘% ’_Ss." ’
s, i3

including a house at Mtqu_i_klie pieces of land located at Lindi Municipality
and at Mchinga,. cgshew n‘uts- crop farms, coconut crop farms, a machine

"s? @«

and machlne stall at Mtumbukile and other house hold items.

o aatfimon'ial properties. In its judgment, the trial Primary Court, on 251
August, 2017 declined to dissolve the marriage for lack of proof that the

marriage was broken down beyond repair. It however, awarded the



parties a legal separation of three years. Salima was displéased with this
decision and appealed to the District Court. On 20" day of February, 2018,
the District Court partly allowed the appeal by reducing the period of

¢

separation from three years to one year. On 3" September, 2019 Sali a

in being married to Nyele.

The trial court, after hearing thewéiz;
marriage between the parties had 1rre15arably broken down. It granted a
decree of divorce and made dlws:op ‘of matrimonial assets. It also made an

,}’

-Orders on custody of the{ch_lldren as well as their maintenance. Mnyele was

not satisfied with the ial court’s decision and lodged an, appeal to the

g
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District Court,.I Y awjudgment handed down on 27" day of March, 2019, the

manded the record back to the trial Primary Court for it to

take ; "i;[_ition'a] evidence on the proper amount of maintenance awardable

_ the infant children and the custody of the said issues. This order was
“duly complied with and when the record was back to the District court, the

District court endorsed the dissolution of the marriage, slightly varied the




order of division of matrimonial assets and reversed the orders of
maintenance of the infant children. Both Salima and Nyele were dissatisfied

with the first appellate District Court and lodged their separate appeals

Nos. 17 & 18 of 2019 which, as indicated above, have been con_soli'date o

Salima complained that the District Court failed to conSIder that all assets

B Yy,
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were obtained during the subsistence of marriage by thelr Jomt efforts and

contribution. She argued that the first appellate’

~~~~~

allocated to the respondent. whlch“lnclude two huts for leasing in Lindi
v&"ﬁ"u
Urban located on the same plot a shop at Mtumbikile and a cereal

“ﬁ
4"‘"4" “, ‘%

machine (mashlnewya nafaka) without considering that all these assets
eé‘

were obtamed ‘fftﬁrough their joint efforts in twenty years of their marriage.

Salima wggs- Iso of the view that the award maintenance of the children

_”s"’
T

wa 'Ersiijustifia_ble in that each child was to be maintained at a cost of Tshs.

30, 000/= every three months meaning that the husband was to pay
| 10,000/= for three children for a month and that this was without

considering that the cost of life is very high and she was left without any



source of income as all productive and fertile farms were given to the
respondent. Lastly, Salima complained that the District Court awarded all

fertile and productive land to the respondent while offering her pieces of

land whose harvest cannot afford to cover even the running costs of:
%, "‘(

In PC Matrimonial Appeal No °f181of "'2019. Nyele, in his petition of

"""""

appeal filed on 9™ July, 2019 challenged the decision of the first appellate

District Court in ord_erm hree children to be in the custody of the

£

respondent without: con5|der|ng her social welfare, economic income and
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the chlldrens age .as a determinant factor. He also complained that the

Dlstrlct Court was in error in deciding that he was to subsidize Tshs.

per every three months without critically analysing his. reliable

urces of income.

Nyele also attacked the decision of the District Court in the

distribution of the land farms without considering the length of the land,



the number of crops that developed as well as the type of the land. He is
complaining that the respondent got wet land with fertility while he got dry

land with few crops and that the distribution of land farms to both parties

was done without assigning more explanations. This court was invite
quash the decision of the lower (sic) court with costs.

Z.a;-“‘;

The hearing of these appeals were conducted beth @rally and in

e % “;sw
writing.

)4‘*

pass at, t‘ﬁ;h Regional Sheikh as the matter went straight to court. He
complamed that the court did not do justice arguing that the court did not
a alyse what was in the farm. Further that the division did not consider the
properties which had to be ascertained. He admitted that they are married

couples but the interests of their four children were not considered insisting
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that one is in Form One it is he who is sponsoring her. She is Zainab. Nyele
was emphatic that Salima got married while the case was still in court. he

further insisted that both religious and the laws were not adhered to. It

properties and considering Islamic Religion.

On the maintenance for the infant children, he contended that the

«»

award of Tshs, 1000, 000/= which was not prayedgfor was lllegally given.

In  her rejoinder, Sahma mamtamed that her fellow was

the iirop:erty, That they did so and the court saw the property whereby the
court called them and asked them to have the property valued and they

participated. She also maintained that the division was just. She also



maintained that she is still the mother of the children and takes care of
them arguing that though she is at her parents; she has to get busy so that

she can take care of the children.

As regards the custody of the children, Salima argued that thexdr rlc’c

opted to live with her. Zainab won the examination andsshe*told her that
‘?}?a%" r%%;"

she was eager to assist her but Nyele has given her.nothing and she has,

sponsors her studies.
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Having considered the records of:tfie lower courts, the memoranda of
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appeal and the rival subm1§,§i§hs_;§6? the parties the issue is whether the

In her 1‘”lrst%afxrv1d2“d grounds of appeal, Salima is complaining against

the award & Nyele of three structures and two dwelling houses resulting

into Ie‘é‘aviﬁ‘g her homelessly and further that Nyele was given two huts; a
shopat Siliffltumbiki_le. These two grounds lack any merit. In the first place,
he evidence is overwhelming that it is the Salima who deserted her
matrimonial home and went to live to her parents. No justifiable reasons

were assigned for the desertion. Second, according to the valuation report
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submitted to the court through Ref. No. LMC/L. 10/9/ VOL. 11//86 dated

25.8.2021 prepared by Sumbuka E. M. on behalf of the Lindi Municipal

Director dated 25" day of August, 2021, some of the properties which
'w.ere listed to be valued were not valued as they were dilapidated.

crappy. The report reads in part:- s

‘Katika mali ulizotuagiza tufanye uthamini, Mashme, "Banda la

mashine na Nyumba kijiji cha Mtumbikile hatUJawfanyta uthamini kwa

sababu ni vibovu'.

-~she contributed to the acquisition of the said properties to justify her
acquiring the properties of the value higher than that of her fellow. This

means that Salima’s complaint in the 4" ground of appeal has no basis.
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As far as the 3 ground of appeal is concerned, I agree that the

amount of maintenance for the three infant children awarded against Nyele

‘was on the lower side taking into account the high living costs. That orde'r___:_‘:
of maintenance is revised to the extent that Nyele should pay Tshs 15_ ),

000/= (say one hundred and fifty thousand shillings) monthly, payable at

the end of each month. It is advised that a bank account oFbank accounts

‘;(‘

be opened so that the said money be deposited mto the bank Ground no.

decided that the appellant has to effect@-ae«"subsidization of Tshs. 90,000/=

£
7
}s'

per three months without crltlcally analysmg his reliable sources of income

njust and needs interference particularly when it was not established the

" extent of the contribution of each party to the acquisition of the said

properties and the fact that Nyele was shouldered the obligation to
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maintain the infant children. In order to be fair, I slightly reverse the order
on division of matrimonial properties by awarding Nyele a coconut farm at

Mtiti kwa Linga.

their value in the brackets:-

Salima:

1. House at Mtumb|klle"('N1I)
2. Plot at Lindi, Mumapal:ty (2.0m/=)
3. Cashewnuts‘farm at Mnyele kwa Athman Bori (2.5m/=)
4, Coconut farm at Mtiti kwa Karani (5.8m/=)

B2 gsfafm at Mtiti kwa Tindia (0.456m/=)
6Coconut farm at Msipite (1.3m/=)
.\.!_C'oc_onu't farm at Mtiti kwa Linga (17.2m/=)

“In his 1 ground of appeal, Mnyele complained that the Magistrate
“erred in law and fact when he ordered the three children to be in the
custody of the respondent (Salima) without considering her social welfare,

economic income  and children’s age as prime determinant factors in their
11



upkeep. The reply by Salima was that the lower courts considered the

welfare of the children and their wishes.

With respect, I agree to the argument by Salima that the children-.

Sectuen..\.__;ﬁ?.S of the Law of Marriage Act. These provisions were re-enforced

| y the Court in the case of Mariam Tumbo v. Harold Tumbo [1983]

““TLR 293 observed that,

“in. matters of custody, the welfare of the infant is of paramount

consideration, but where the infant is of an age to express an
12



independent opinion, the court is obliged to have regard to his
or her wishes .

This means, placing them in the custody of their father, Nyele would
not meet their welfare which is a paramount consideration. The 1% g;oU”nd

of appeal by Nyele falls away.

Consequently and for the reasons I have indicated, théééi‘%é”p;;eals are
allowed and dismissed as follows, the appeal by Sallma |s aIIowed in the 3™
ground but dismissed in the 1%, 2" and 4™ grounds L|keW|se the appeal
by Nyele is allowed in the 3 and 4" grounds but dismissed in the 1** and

......

"d grounds. Each party to bear thelsr,;;;gwn*-eosts.
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w P. Dyansobera
Judge
11.11.2021

This ju gmentls delivered under my hand and the seal of this Court on this

11f“' day ‘of November, 2021 in the presence\ of Salima Hassan Mpita and

Ally Said Nyele. W

W.P. Dyansobera
Judge.
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