IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(IN THE DISTRICT REGISTRY OF KIGOMA)
AT KIGOMA
(LAND DIVISION)
APPELLATE JURISDICTION
MISC LAND APPEAL NO. 33 OF 2021

(Arising from Land Appeal No. 175/2016 of the District Land and Housing Tribunal — Kigoma
before F. Chinuku, Original Land Dispute No. 50/2015 from Kazuramimba Ward Tribunal)
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The appellant Jemta Makoba f" Ied an appllcatlon at Kazuramimba

\\

ward trlbunaI\Kxgoma Dlstrlci::\)agamst the respondent, Ezra Athumani

accus[;ng Eﬁ“}o;hévgu?lt a:house on a family plot without the consent
of the fé\m\lly Eactl;of the parties called witnesses. At the end of the day
the appellag?m"the case. The respondent was ordered to demolish his
house within 60 days and leave the plot to the appellant. The respondent
appealed successfully to the District Land and Housing Tribunal for

Kigoma (the DLHT) in Land Appeal No. 175/2016. Aggrieved, the

appeliant has come to this court by way of appeal.



The grounds upon which this appeal is based can be put thus;

1. That the DLHT erred in law for failing to order a retrial
considering the fact that it was proved that the seller one
VESTO JOSEPH MUZYE was not joined as a necessary party to
the suit.

2. That the DLHT erred in Law in declaring that the Appellant had
no locus standi to sue on behalf her ‘Tnother one BERITA
NYAKANGA. - \\‘

o

NS
3. That, the DLAT erred in Law in dec/ar/ng ‘that, the appe//ant had

no focus standi to sue contra/)(; Lo the\procedurewf /nst/tut/ng

claims before ward tr/buna'//.;\\ \ \ \

4. That the DLHT gross/y mlsa’/rect\edvtse/f b\}>~deaa£'ng the case
./
against the We/ght,of ewdence ;\hsrecords

[
5. That the DLH7\' (in/sconstruea’ and faifed to understand the

evidence v§/\77ch showed th\a\t the appe//ant started to live there

Ny

in 1999- cantr;"‘yxto thz':éwdence of the respondent who bought
tﬁe}ame in }001 A N S
(@«t\/}e&udgment and proceedings of land Appeal No.
\ {75/2016' contra venes the mandatory requirement of section 32
\‘%f the Cop \215 RE 2019,
--/’ J

Before gomg to examine the grounds of appeal and submissions
made, a brief background may be useful. The appellant and his witness
Godfrey Gervas (52) told the ward tribunal that the suit land is property

of Berita Nyakanga who bought it from Mzee Venesto Joseph Mzige in

1999. Mr. Godfrey who was the secretary of the hamlet (kitongoji) told
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the tribunal that Mzee vanesto sold the plot to Berita. They thus alleged
that the respondent had invaded it hence the request to get him out. The

abpellant is a daughter of Berita Nyakanga.

The evidence from the respondent show that he bought the plot in
2001 from Mzee Venesto Joseph Mzige and built a house. He lived there

since then up to 2015 when the appellant alleged tﬁa\t‘:t‘lle plot belongs to
EaN
her family. He brought Mzee Venesto Josepﬁ\M\-z‘ige (7(‘5‘;51‘5‘{1\ijf,/wi,tness.

The later told the ward tribunal that he seld the pléat to the @spondent in

NN

SN
2001 and therefore his. He denlethoxsellQ\plot to the appellant’s
\\ '\\\
mother. During cross examlnatl\o\ﬁ\ll(\a\told t\e?:burt that the appellant’s
‘\ WS
mother was his tenant an\d latepa/’,gtrlfrlend (\hgwara) but they have now

O W
parted. He added that\éve\ﬁ\ét’he hous&ﬁhere she (Benita) lives, which is
Ny
adjacent theplot, Belon@s\~to him. The respondent had two other
J,r-’“--‘....‘ \

WItnesses Yotham@me (47) and Kazimoto Sagika (58) who

suppor.teg\\ the evidence that he bought the land from Mzee Venesto. They

witnessed tﬁ“g:sg]/g/ The ward tribunal found for the appellant who was

declared the owner of the land. He also got orders to break the house.
In reversing the decision of the ward tribunal, the DLHT had this to say:

“TUzZO

Muomba rufani hakuridhishwa na uamuzi wa baraza la kata

Kazuramimba na hivyo akaleta rufani hif katika baraza hili.
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Shauri hili linakuja kwa ajifl ya vamuzi mbele yangu F.
Chinuku, Mwenyekiti wa baraza nikisaidiana na wajumbe
Hope Mutabazi na Aziza Kasongo leo tarehe 16 Machi 2021.

Baada ya Baraza kusikiliza rufani hif LINAAMURU KWAMBA:

(1) Venesto Joseph Muzige alikua mtu muhimu katika mgogoro
huu na alifika baraza la kata na alitoa Ushahidi uliothibitisha
kwamba yeye aliyemuuzia eneo hilo nf muamba rufani na

Y

kwamba hamtambui mjibu rufani. s %

oS O .
(if) Muomba rufani amekuwepo kwenye'\ enéb&/a \;7‘7\_3090}0)
tangu mwaka 2001 aﬁpoﬁngritf,\\endipo \Ber/ta /V\J?E?kanga
alinunua eneo hilo mwakc? g999 N.Wazi angems/?tak/ muomba
rufani mapema na Sio. kusub/r/ mp;ka %\waka 2015 myjibu
rufani alipofungua ki // esf baraza */a“k{s:ta\Mada/ ya myjibu rufani
baaza la kata Cya//kuwa yamep/twa n?a‘muda, kwani ukomo wa

madai ya ard/7/ n/ m/a/(a~kum/ na }nb/ﬁ

S .

(i) Mj/bu rufan/ ambaye a///(ua mialamikaji katika baraza /a
kata_ a//daA kufungua 5haur/ kudai kiwanja cha famifia.

\

,‘Kwamz\b}\eneo hilo n/ /la mama yake Berita Nyakanga,
ha/(qkuwa /\7‘.? ruth}b:)/ﬂsho wowote kana huyo Berita Nyakanga
ame“%@é;mﬂbu rufani kufungua shauri hilo, hivvo mjibu
rufani hakuwa na miguu kisheria kufungua kesi dhidi ya

muomba rufani,

(iv) Baraza la kata lilikosea kuamua shauri kwa kumpa haki
myjibu rufani ambaye mwenyewe anakiti kuwa sio mmifiki wa
eneo hilo.



(v) Kwa kuwa malalamikaji ambaye ni mjibu rufani hii alikuwa
sio mtu sahihi kufungua madai baraza la kata, sio sawa baraza

hili kutoa amri ya wadaawa kurudia upya kesi.
(v) Rufani hii ina mantiki na hivyo inakubaliwa.

(Vi) Mwenendo pamoja na uamuzi wa shauri la baraza la kala
unatenguliwa kwa kuwa mialamikaji hakuwa mtu sahifi na pia

shauri hilf lilikua bje ya muda wa kisheria. .

(vif) Muomba rufani Ezra Athumani ataéndelea /(u\m/Zi/(i eneo

y NN
@ mgogoro. , N
NP

(Vi) Rufani hif inakubaliwa kwaxgharan{?\\ \/ ~

\:‘f{"“ s \
Imeamriwa hivyo. ‘t\ \‘:N\)

N ONNL 3 ‘
Imetolewa kwa mkonﬁangu n&LAKIRI YA BARAZA HILI feo
AN AN N

tarehe 16 Mé‘C’f?f 2021 CNN \‘5

\ N Chmuku

O\ }«wenyekltl

( \%16/3/2021"

\

It\IS from thlS ba kground that the appeal was lodged. Mr. Joseph

Mathias v\‘:‘hoﬁrepresented the appellant made oraI submissions to support
the Appeal. He started with ground five. He argued that the appellant was -
the first to stay at the suit premises. She started to stay at the suit
premises in 1999 while the respondent came in 2001. Counsel submitted
that the respondent bought the land which was already owned by the

appellant. He referred the court to Ombeni Kimario v. Joseph
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Mishingili t/a Catholic Charismatic Renew, CAT Civil Appeal No. 33
of 2017, page 16 and said that his client was the lawful owner of the land

because she got it earlier.

Submitting in ground one, counsel had the view that the decision of
the DLHT was bad in law for failure to join Mr. Venesto Joseph Mzige who

was the seller of the land. He said that the selle?\?)ught to have been
\ \\‘\
joined as a necessary party and that fallure\tcz\do SO, wa\s:» fatal~to the
: N \\\ \\ 4
N \ N
proceedings. He referred the court to™Juma B\Kadalas\"Laurent

r““\.
Mkanda [1983] TLR 103 as hlS authorl >
[ ] \ N ty \\\\ \\
\ \
In grounds two andfthree, couﬁsel had the view that it was correct
s \ A \>
for the appellant tonue in ( stead;of ‘his_ mother Berita Nyakanga because

NN

the ward trlbunal is-not-beund. by\technicalrtles He argued that there was

CN N -

nothing wrong\because he followed all the procedures and the tribunal

accepte’g He referred the Gbirt to Osnawi Ramadhani v. Hamisi Ally,
NN

J
Mlscellaneous Land\Case No. 24 of 2019 High Court as his authority.
\\_ /

In ground"i%ur counsel had the view that the evidence of the
appellant had more weight than that of the respondent. He added that
the respondent did not tender any evidence to show that the land was
surveyed. He went on to submit in support of ground six saying that

section 32 of the Land Disputes Court Act was yet to be repealed on



6/3/2021 when the decision was made so it was wrong to write the
judgment in Swahili. He said that section 32 was repealed on 30/4/2021
so the judgment was supposed to be written in English. Counsel requested

the court to allow the appeal on grounds stated with costs.

The respondent being a layman could not respond to the grounds

O\,
of appeal as submitted. He made a combined submlssmn He said that he
\
bought the piece of land (plot) from Mzee Venfe\{?o\:losephxm\z\% and built

two houses. He lived there since then tgdete. In\2002 hE*wife delivered
/‘

o
a baby who died. He buried the bab voat. the swt remises. He lived
Y N -2t \\\ \p

\ ~

peaceful up to 2015 when-the: street\g?élrman\&ea\%ed a road. The road

Oy
took part of his nelghbog\rs !,3 \\he\appellant decided to build a
foundation |n5|de h| plot\ln\front o? ﬁ
\\\ ‘\;\*w“ /J’
street Chalrman who convened a meetlng and settled the matter. The
o
o,
appellmnot a@ thesettlement and went to the ward tribunal.

\

The wa{d tnbunal “heard’them. He called Mzee Venesto as his witness.
N

"w

The ward'trjjgyﬂ[l‘a’;l)disregarded his evidence and gave victory to the

is house. He complained to the

appellant. They ordered him to demolish his house. He appealed

successfully to the DLHT.

Mr. Joseph Mathias made a rejoinder and joined issues with the

respondent. He stressed that the appellant was the first to be in the area.



I had time to read the record, consider the submissions and read the cited
cases. I think this appeal can be disposed on grounds 1, 2, 3, and 6 only.
I have seen some procedural mistakes which have led me to limit myself

to these grounds. I will start with ground six.

Section 32 of the Land Dispute Courts Act, Cap 216 R.E. 2019 had these

o

words: - N

f\

N\
\
u-\

"\

"32. The Language of the Dlstr/ct Land and Hggsmg \Tr/buna/
shall be either English or Iaswahlll a{' t/7e Cha/rman ho/d'ng
such tribunal may direct except that the\{ecord and
Jjudgment of the trlbunal shall bg\ ;1\ L;'l\r\g?fsh”’(Em phasis

added) / TN N
!" \\'\ "\_‘.)
| \ N
It means that peop\ls\cduld speak\ln English or Swahili as the
Chairman couldfdlre\cg\gr}gllgw BDt“the record and the judgment had to
\\ ) N

be in English, The recordqncludes the proceedings and the judgment of
{ {'f TN N \ N, ™~ ::1'
the case. \ NN
\ \ \\ 5 \\)
N

Y : .
Sectlo;‘lj..j_’z/)vyas repealed by the Written Laws (Miscellaneous
~ d

N e

Amendments) Act No. 1 of 2021 published in the Government Gazette on
30/4/2021 to allow the recdrds and the judgment to be written in
Kiswahili. It means that, the proceedings and decisions of the DLHT couid
be written in Swahili from this date. That in effect means that, the

judgment of the DLHT made on 16/3/2021 and written in Swahili was
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nothing but a nullity. It is as if that judgment did not exist.

Next in my discussion is a joint discussion for grounds 1, 2 and 3.
They are all related. They can be discussed together. There is evidence
showing that both parties claim ownership of the plot from Mzee Venesto
Joseph Muzye. Each claim to buy from this Oldman. He being a seller, in

my view, as correctly observed by counsel for the ap%\éllant was supposed

to be joined as a co-defendant or one of thexappllcants\a\t}he ward
\“;m
tribunal. That was not done. I think thgomlssmn mja%e%h\s/proceedmgs

" ™, 4
and judgement of the ward trlbunalxlllegalwfc;r\f |Iuré\’to join a necessary
<N \}\‘:\:\ “\\}

\\_

party. What about the locus off appellant?@ou sel ~for the appellant says

that the appellant had Iocus standi becauwée‘h;}ad permission to proceed.
N\ NN W
He added that the \t\nbunal is’not bouﬁd by technicalities. With respect, I

b N
think he mlssed the" pomt I}sheﬁag not the owner of the land, she was
N \\3,

not su?posed to, fi le, t\hi caseiin her name. That is not a technicality but a
\ \‘ ™,
legal requnrement Fallure to file the case in the name of her mother made

".‘n

the proceedtrggg:gpd decision illegal. The appellant daughter lacked locus
standi. And in whatever situation shg_could not get it from the ward
tribunal. The case was to be filled by eil{:her her mother,,or_by the appellant
under a power of attorney on reasons to be stated. fhe record is silent

disclosing no reason as to why the case was filed.in the name of the

appellant.



Again, if the appellant’s mother was the lawful owner of the land,
why did she wait for 14 years to file her case. The respondent bought in
2001, built two houses soon thereafter and lived for 14 years up to 2015.
The period in between subject the appellant’s case to suspicious. It also
puts her in a weak position under the Law of Limitation Act for filing the
case after twelve years. This indicates or suggests that, there is something
hidden under cover, other than what is seen in the records. In fine total,
the proceedings and judgments of the lower tribunals are tented with

serious illegalities and must fail.

In view of the irregularities pointed above, in the exercise of revision
jurisdiction of this court contained in section 43 (1) of the Land Disputes
Court Act, T vacate and set aside the proceedings and decisions of the
lower tribunals. I direct that the appellant’s mother to file another case if
she so wishes, subject to the Law of Limitation Act. Like the DLHT, I
direct that the respondent shall proceed to stay at the suit premises until

decided otherwise by a court of competent jurisdiction. It is ordered so.

a

I make no order for costs. ’

L.M. Mlacha
JUDGE

3/11/2021
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Court: Judgment delivered in chamber in the presence of both parties.

Right of appeal explained.

JUDGE

3/11/2021
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