IN THE HIGH COURT OF TANZANIA

(MTWARA DISTRICT REGISTRY)

AT MTWARA

CRIMINAL APPEAL NO. 1 OF 2020 _

(Arising from Criminal Case No. 82 of 2018 of the D’istriﬁg;t.f!'
Mtwara at Mtwara)
THE DIRECTOR OF PUBLIC PROSECUTIONS.....ccrrrrnnens APPELLANT
VERSUS “
HAMIS MOHAMED @ NAUDENDE.......cosussacsens "

3 & 10" Nov, 2021

DYANSOBERA, J:

1. That the Honourable trial Magistrate erred in law and fact for

failure to appreciate the prosecution evidence which proved the

case beyond reasonable doubt.



Briefly, the facts of the case were the following. The victim who testified at

the trial as PW 1 was, in 2018, sixteen years old. She was schooling in Form One

at Sino Secondary School. Her mother is Asha d/o Salum (PW 2), -a reside
Magomeni kwa Mtawike, After PW 2 discovered that the victim was

herself at home but was at Naliendele at the respondent, she: r_eported to the

A
Police Station. The hounds of justice managed to apprehend the respondent

09 .

after the victim led them there, According to the VICtlrp,\?she was staying at the
" -fa £

", exhibit the PF 3 (exhibit P 1).



PW 4, WP 5840 tendered in court the respondent’s cautioned statement

exhibit P 2.

After the trial court ruled that the accused had a case"to. answ,

respondent stated at page 26 of the typed proceedings:-

'I choose not to defend my case’

£a,
%

The. public prosecutor then prayed for judgthent and the respondent

remarked that he had nothing to say.

&

In his judgment delivered on 'fofzgda ‘of January, 2019, the learned trial

i Wy

pondent mainly on two grounds. One, that

Resident Magistrate acquitted ther s

G

. s _ .
credible evidence which was '}iv,;ies_'n by the victim needed corroboration and two,

the caution statement could not corroborate such evidence as it was inconsistent

with the law, the Cri&;r-n_ _5I¢i?roCEdure Act, in particular.

At th ‘hearing of this appeal, the appellant was represented by Mr.
Wi!bn,ddd _[}ld'U.ngUru, learned Senior State Attorney, while the respondent did not

makeany appearance despite being served by substituted service by way of

. “publications. The appeal was, therefore, heard ex parte.



Supporting the appeal, the learned Senior State Attorney submitted that
the appellant’s complaint is that the evidence was sufficient to prove the char
beyond reasonable doubt. According to him, the offence was rape —statutary
rape and there were three elements to be proved. Age, penetratipri ndthe

respoiident’s involvement. In his view, the age of the victim was ved as she

.re- d?}q =

was under 18 years (p. 8 of the typed proceedmgs) where wthe victim was

testifying that she was 16 years of age born in 2002,, ’wwhlch was confirmed

by PW 2 Asha Salum.

As to penetration, Mr. Ndunguruﬁésubm tted that the victim was clear that

on the material date she was at the. respondent and had been living together. He

;‘_’f

thought the trial court erred |n fnd ig that since the victim was familiar with

need‘_ of useekiﬁ'g corroborative evidence. He said that the trial to court was aware

of - th credible evidence of the witness and for that reason, it was wrong to

G,

“require corroborative evidence, Mr. Ndunguru stressed. On the proof of

énetratibn,. Mr. Ndunguru argued that the victim detailed how she became




involved in sexual relationship with the respondent emphasising that the
evidence was strong against the respondent to found conviction.

With tegard to the evidence of PW3 who tendered the F;F3-,- the lgg_rfffi
Senior State Attorney informed the court that such exhibit was imp operly
admitted in court as its contents were not read out in court. He prayed thef"court
to expunged it from the record maintaining, though, that the #available evidence

sufficiently proved the case against the respondent. He prayed< thls appeal to be
allowed and the respondent be convicted and sentenced conmgly

Now on the merits of the appéal. As indicated above, one of the reasons

that led the learned Resident | aé‘istrafe'to acquit the respondent was that that

credible: evidence which, w ,.,,_gi\}en by the victim needed corroboration. With

respect, I accept the pos:tlon taken by the Iearned Senior State Attorney that

'*‘%ﬁ

that was a mlsdlrectlon on part of the learned trial Resident Magistrate. In the

first place;_._:_:\__:;_thr_;:ea_, w that is Section 127 (7) of Evidence Act [CAP 6 R.E.2019] is

" '(7) Notwithstanding the preceding provisions of this section, where in

criminal proceedings involving sexual offence the only independent



evidence is that of a child of tender years or of a victim of the sexual

offence, the court shall receive the evidence, and may, after assessing th

credibility of the evidence of the child of tender years of as the case.ﬁ;éy

be the victim of sexual offence on its own me'rits, notwithsta %mg that

such evidence is not corroborated, proceed to convict, 1f fer reasons to be

.....

#’" ”;

recorded in the proceedings, the court is satisfied that ti’ue Chlld of tender

4*‘4

years or the victim of the sexual offence is tellmg f%"othmg but the truth’,

the evidence of the victim was credible. He is recorded to have said:

is-only an experienced girl, in sexual intercourse, who can have sexual

intercourse, with @ man for a week consecutively as it occurred to the




victim girl in this case. Of course, I am aware on the credible evidence

which is given by the victim...”.

The fact that the learned trial Magistrate was satisfied that the resp rid it
had sexual intercourse with the victim is also clear at p. 8 when He j 'g'"i;eéof“rded to
have said:

‘This means that the rape said to have been committed by the accused

was _just a continuation’,

Likewise, the fact that the appellant. sexual intercourse with the victim

was clear from the victim’s own versjon when giving her testimony that:-

‘I know Hamis. Mehamed Naudende since March, 2018.he is a
bodaboda motomst;

As be-' een’ 9,3 and 15.3.2018 I was at Hamis Mohamed

i
..... h

Naudendes home. I went there after he had called me for sexual

mtercourse, having been thereat I had sexual intercourse with him.

. “SO',. during the period T was at Naudende's home we had sexual
intercourse thrice. In returning me back to my home they used a
motor cycle, they did this after we had received information that I

‘was being found and my absence was reported at the police station”.



All this evidence proved penetration. With regard to the victim’s age, she

was clear that she was sixteen years old and was schooling in Form One at Sing

Secondary School. PW 2, the victim’s mother told the trial court that the v

was born in 2002 which means that in 2018 when the offence was«: mitted

#

[ find that the p'ros‘ecution‘?;f"ﬁé?@proved the case against the respondent

e ol

W. P. Dyansobera
Judge

10.11.2021






