IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(IN THE DISTRICT REGISTRY OF KIGOMA)
AT KIGOMA
(LAND DIVISION)
APPELLATE JURISDICTION
LAND APPLICATION NO. 40 OF 2021
(Arising from Misc. Land Application No., 19/2021 of the ngh Court Klgoma

NYAMUNINI S/O NTARAMBIGWA......ccseserues T~ — I .\.\APPLICANT
VERSUS e \’i'
PN “g 4\1 ‘L\: e “*\\Vx
SIMONI S/0 KIKOTL......covrvurrerassesernsnans ceressnesiugiireneaniosiosiie o RESPONDENT

22/11/2021 & 01/12/2021

L.M. MLACHA, J.

This application seek§\to\extend~the tlmé within which to lodge an appeal

o 4,\\ “‘*-...._,_,_..-"
against the decnsnon?of the‘*Dlstrlct Land and Housing Tribunal for Kigoma
‘H

(the DLHT). made |nIrLand Appeal No. 82 of 2016. The decision was made

i,

/ . _h"‘«..,:"svi".v R \

on 13/07/2020 \(Chlrl\l]ku Chairperson). The applicant could not lodge his
appeél lﬂnﬁtlmg; ;}He instituted Miscellaneous Application No. 48 of 2020
se‘eking exte;s:on This court (Matuma J.) granted the application on
30/10/2020. He was given an extension of 21 days. He could not lodge the
appeal within the extended time. He was late again. He came with another

application, Misc. Land Application No. 19 of 2021 seeking a second
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extension. That application was found to be improperly before the court for
being signed and brought by a person who is not the applicant. It was struck

out hence the present application.

At the hearing, the applicant was represented by Ms. Edna Aloyce Advocate,

" \

while the respondent appeared in person. Counsel submltted that the

“\ \'\ Vs /
applicant never sat addle at home. He was fi ghtmg |n court for all the time
"\ /“‘J -“‘\
and thus nowhere to blame. She referred the:court th TumS|fu Anasi
/‘ N g

Marefu v. Luhende Jumanne Selemam,\Mlscellaneous Land Application

No. 91 of 2017 (H/C Tabora),for reference on‘the point. He went on to

‘« \.

submit that what appeared(in court was a\rnere ‘technical error which should
.x} ‘ <7 '\

not defeat justice. «She\r\eferred the court to Bank M (Tanzania) Ltd v.
. M e - J/’

Enock Mwakyusa ~Civil Apphcatlonal\'lo 520/18 of 2017 to support the view,
ot i X 5 \ _r/}
submltgng in reply,,the respondent said that the applicant was given 60 days
/ S~ \ (
but ; \could notﬁke any steps to lodge the appeal within the period. He
\

argued:the court to dismiss the application saying that it is now one year, 3

r’ ;

months and"‘18 days since the dec15|on was made. He added that it is now

9 months since the last dismissal order.

Submitting in rejoinder, Ms. Edna Aloyce said that the applicant was given

21 days but could not lodge the appeal due to the negligence of his advocate,
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not him. That also applies to the application which was struck out. He is

nowhere to blame, counsel submitted.

I had time to read the decisions cited and the record. I have no problem

with the decisions. They state the position of the law as put forward but

EN
with respect, I find them not useful to the problem before me. Lr; an
{ \\ \_ AN A
“" kt \ "
application of this nature, the court has to look at \the perlod of.. delay and
'/\ " 1Y / W f\-.

>

s
see if the applicant has made an account each\d\ay of“*delay The length of
< T, O\ 2\
the period may not be an issue. The cruaalxissue |s~whe;ther there has been
f \\,\\ \\\
an account for each day of delay and “no neglrgence on the part of the

\\\ \/

applicant. The applicant lnclude h|s counsel for as a general rule, a party

,A

\" \ ".

and his counsel are. deemed to be one, because their mission is the same.

., ‘*——/ Py
\ \ 3,' S . ."A_,‘;'
~~~~~ -~ \\

The dec:s:onfef the dlstnct“‘*court was made on 13/07/2020. The present
“ } (ﬁﬁ’/

A o Sy
application- was Iodged on: 16/08/2021 There is a gap of 12 months and 3

-',-”-_‘ \\‘\ SN
days In between,\a\§ pointed out, we have two applications which were
0 >

made before thls court Miscellaneous Land Application No. 48/2020, which

e P w" ’f
\.,.1”“ Jé;,_

sought extension of time and which was granted, giving an extension of 21
days and Miscellaneous Land Application No. 19 of 2021 which was seeking

another extension. The later was struck out on grounds of personation on
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the part of the applicant’s son who signed and executed documents on behalf

of his father, the applicant contrary to the law.

Counsel argues that the applicant did not sit iddle at home. He was active
in court fighting in the applications. He cited authorities which support the

view that where there is evidence that the appiicant did\not srt |ddle the
,f \ R ,§

application should be granted. I have considered his vrew but wrth’respect

|
“\ .\ T,
. \\’,.

I don't agree with her. \\(

r\‘ ‘ ‘\ '\\;\\‘-\L ™
Looking at the flow of events, one can see" cleariy that the applicant was not
W x_\\.
NN
busy in court throughout. He also appear*to haveabeen negligent for failing

.
3,

;‘

to lodge the appeal after getting ordeerof exten5|on of time. Much asitis
- / \. ; J

correct that he had been in court in. the flrst application, he was not in court

Pk \ P

°'\.\

in the second applicatlon which was filed negligently by his son. He cannot
< )]
<, /

be said-to- have\Been Fi“‘ea*a-rt/m the second application.

: ,--"d_ N KN S

] , \ \ \
Further there is no explaination given to show why he could not file his

AN . .

" / ,}

'appeal after .be ng given an extension of 21 days. Counsel wants me to
believe that the one who was negligent was his former counsel, not him, but

as I have pointed out, you cannot separate an advocate from his client in a

situation like this. Acts of a counsel are acts of the client because he acts
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on his instructions. You cannot say that it is the counsel who was negligent
and leave the applicant. If that is allowed it can cause endless litigations.

No one will accept a court decision. It will cause a crisis in the administration

of justice.

With that in mind, I find that the applicant has failed to assign good reasons
to justify the delay. The application is accordingly found to be baseless and

dismissed with costs. It is ordered so.

Court: Ruling delivered in the presence of the Ms. Doto Banga Advocate

for the applicant and the respondent present in person.

Page 5 of 5



