IN THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)
AT MTWARA

DC CIVIL APPEAL NO. 04 OF 2021

(Originating from the decision of the District Court of Masasi at Masasi in- -’.!;V“ Case
No. 5 of 2018)

YASINTA KAMBONA......conimmmmmmmvassmssnstansasssanses S _:__#;-_A;PELLANT'
VERSUS

NATIONAL MICROFINANCE BANK

(NMB — NDANDA BRANCH). .....corstarersuarisissionienessnsssnsens RESPONDENT

JUDGMENT

28'% Oct. & 9 14 Dec,, 2021
;DYANS'OB’ERA, J.:
The appellant ya fta“d/o Kambona sued the defendant, the Na:tiQn.a'l

T

Microfinance Ban Idanda Branch, before the Dis_triét Court at Masasi claiming

payment Of'._\,_“', \ : :40, 000, 000/= being specific damages for the breach of

c__:Ontr‘a_C't-:_‘_;_:___'L_d- iﬁhj'ury of her reputation, payment of general damages, costs of the

' :_Th'e's basis of the claims on breach of contract and injury to the appellant’s
réi'p'utation was, according to the plaint, giving out the phone number andthe

bank statement to Sofia d/o Halfani which led to the appellant’s apprehension by



the police and subsequent incarceration in police custody. It was averred:that
the respondent, around February, 2018, without any documentation, justification

or know'le'dge to the appeliant, unlawfully, illegally and dishonestly and without

any approval and/or consent from the appellant, gave out her phone umber
and bank account to unknown person and the same respondent-d

to inform her taking into account that they have conﬁdentiahty towards ‘the

appellant. Further that around February_, 2018, the appellar :recelved call ‘from

Sofia that she had got the appellant’s phone .nlinber from the respondeit’s

branch and the bank statement and that she.claimed that she was told t’j“y‘?tﬁé

NMB Ndanda Branch's teller that they' 'ﬁ?er mtstakenly deposited her money in
the account of the appellant’s * And furthermore, as a result of the

respondent’s illegal and negl mént"*‘aCtions,;. the appellant suffered damages asfshe




The trial court found the appelfant’s case not proved to the preponderance
of probabilities and, on 19™ day of December, 2019, dismissed the suit with

costs.

The appellant was aggrieved and has appealed to this court

grounds of appeal as follows:-

1. That the trial court grossly erred in law and fa ;.:-;:._fafi'ure to con-si'de_r
that the respondent had both the duty of-

towards the appellant, and thus

care and confidentiality

was duty bound ‘to

communicate with the appellant
2. That the trial court grossly erre i law and fact by failure to consider
that due to the respondents negligence, the appellant suffered

financial loss and psy "":f_‘f':"..loglcal torture for being accused and

arrested for theft
3. That the trial ¢

ourt" grossly erred in law and fact by fallure to

c0n51der analys %and weigh the appellant’s evidence.

Before mey thg_ appellant appeared in person whereas the respondent was

represen_ted=-:;£g__ Jearned Advocate, Mr. Emmanuel Ngongi.

uing in support of the appeal, the appellant submitted that the trtal

eo e'rred in law and fact for failure to consider that the respondent was: duty

Ty

bound to keep confidential the contents of her account as she had to

communicate with her and that the failure resulted into the appellant’s be[n‘g



psychologically and economically affected by being apprehended and Iabeled'._a_;$
a thief. Further that the trial court failed to evaluate her evidence.

Responding to the grounds of appeal, Mr. Emmanuel Ngongi submitted

that the appellant had, in the plaint, complained on the breach of co tra
the trial court was satisfied that no contract was breached as-.t ﬁ'fr;rmafioﬁ
was given to the Government and not to individual. :

Admitting that there is confidential procedure betw '?che bank and the
custorner, Counsel for the respondent argued iy uch c0nﬁ'd_en_tia'lity’:'figéi'iﬁfﬁé

absolute. He placed reliance on Section 4 (1) of the Banking'_Fina%t':?iﬁé‘

Institution Act of 2006. It is necessaryand appropriate for the bank to reveé

such information if the court or lawful '“'ut'hority will require such a report.

In this case, DW1 told the tr
to issue bank statemen ef- -an account of Winfrida Shaban Madeng. The: bank.
reported to the Pollce force and not to an individual. There is a case of nght

and Hurry Ente rises v. NMB Bank Public Limited Co., Commercnal case

urt that they received exhibit D1 requmng them

018 at pp. 10 and 11. Hon Magoiga, J was clear that the
conf[dentlahty is not absolute. Who came to seek information was the

at a Police Station the 1"'t ground. of appeal is baseless. In the 2™ groun_' of
appeal the appellant is complaining that she suffered damages due to; " he

dwulgmg her account. This complaint has no basis. It is not the bank who



reported on theft but PW2 and the bank did not put her under custody. If any
claim, Sofia was the right person to be sued.

'As to third ground, the record is clear that the evidence of both sides was

considered and analysed and came to the right decision and she was ‘iegalty

bound to prove the case on balance of probabilities. This is clear at'p.5. The

court considered the issues that had been framed. This groun"’m has alse " no
merit.

irhe'. appeal should be dismissed with costs.
Appellant in rejoinder

The bank did not notify anybody. The poltce- _\co d not dream but they were

informed by Sofia the bank was advised! 1 ake a following up and she went to

report to the police I sued the bank ‘because breached the confidentiality
contract. “

Sofia was clear that she d[cl In‘ot know me. She only knew me after she.was
advised by the bank.-The
number. The letter

bank did not notify me before giving my account

questmg the bank account bore my name. The bank:and
Sofia could n ow me and my account if the bank had not divulged:the
particula;s-."'
mg taken into account the rival submissions by the appellant and the
learned counsel, the grounds of appeal and the record of the trial District Court,

Ihere-is no dispute that banker’s duty of confidentiality to customer is statutory.

As rightly pointed out by Mr. Emmanuel Ngongi, section 48 (1) of the Barikihg

5



and Financial Institutions Act, provides for the bank’s duty of confidentiality to its

customers. It is stated thereunder that a bank shall not disclose information

relating to its customers or their affairs except in circumstances in which 1t is

necessary or appropriate for the bank to reveal such information. To e.:[nl_?hasji'ze

their position and discharging their duties, a director, a member of committes,

auditor, advisor, manager, officer or employee of a bank ‘shall make a wrltteh

AR

ustomer’s transactions is required to preverit

facilitate the conduct of legal proceedings in co_{-‘J_‘i“ts"L

i ET

RS

i.l'his means‘that,pthéf uléw's_of confidentiality and prohibition against the discl_osu?é

forspurposes of criminal prosecution. In other words, there is compulsion ‘of

disclosure of customer’s affairs by law. In our jurisdiction, such compulsion of



disclosure of information are of two major categories. One, compulsion by

statutory law and two, compulsion by court orders.

As far as the first category is concerned, some statutes in Tanzania ¢ mpe]

banks to disclose information about the affairs of their customers, tt :

Preventlon of Terrorism Act [Cap. 19 R.E.2002], section 41 (.

There are alsc Sections 3 and 17 (1) (a) and (b) of the A Money Laundermg

Act. [Cap. 423 R.E.2002]. Likewise, there is the Prevehtion and Combatm‘g of

Corruption Act [Cap. 329 R.E.2002] specificall ':’%"zc;tlon 8 which empowe_rg':’_fthé
Director General to authorise in writing., offic "of the PCCB to perfumé the
functions authorised therein.

With regard to the s Tl category, there are the Civil Procedure Code

[Cap 33 R.E.2019] and ‘the Evidence Act [Cap.6 R.E.2019] which relate to

pnscover-y, Productton and Inspection of certain documents. There is also the

?roceeds-- of . Act whereby under section 65 (1) the Director of Public

kN
. E K]

Prosecutions may apply to court for grant of a monitoring order directing. the

bankt y give information to the Inspector General of Police provided the court'is

éa;tlsﬁed that the holder of the account has committed or is involved in the
E‘_’:ommissi’on of the specified crime or has benefited from the commission of such

offence.



Another law is the Mutual Assistance in Criminal Matters Act,[Cap: 254
R.E.2002] whereby under section 35 (1)the relevant authority of a foreign

country may request the Attorney General to obtaina monitoring order .und'e:r‘fi:.f_the

Proceeds of the Crime Act to compel the bank to release the sought for

information.

In the instant case, there was no evidence under whichlaw or order of the

court the respondent released the bank statement to- police. For that reason,

the respondent breached the trust bestowed onh|

The next issue is whether the r.e‘g;po" dent is liable to pay 'compensatip'n ‘”fo'r
the appellant’s claims on breach of ontract and injury she is alleged to have
suffered. To answer this guest n,arewsrc of the case of Hadley v. Baxendale
[1854] 9 Ex. 341 whichésﬁ_g;),\_ll% .:t.:wo principles of remoteness of damages: which

damages are ptpxi'hﬁ'até and recoverable and which are too remote: and

therefore, unrecdverable. Do the damages naturally arise from the breach ‘ot

_gri"‘"aées reasonably contemplated by both parties when they madethe

contrac as being a probable result of the breach?

On the above first and second tests, although the respondent 'breachecl'the

confidentiality trust, such damages if at all were suffered, did net arise from the









