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IN THE HIGH COURT OF THE UNIT ED REPUBLIC OF TANZANIA
(DAR ES SALAAM DISTRICT REGISTRY)
AT MOROGORO

MISCELLANEOUS LAND CASE APPLICATION NO. 285 OF 2021

-(Originating from Land Appeal No. 99 of 2014, High Court of Tanzania, Land Division

- Dar es Salaam - Before Ndika, J. (As he then was))

LAURENT MARTIN MPEKA s b APPLICANT
VERSUS ' @Lk‘\
BETHA JOHN GITA uu...oonrrmreererssrenmenns oo Ly .{.-.sliiggNDENT

PRGN
RULINg \‘\ '
<

Date of last order: 11,11.2021 (-\
Date of ruling: 29.11.2021 o \\ ;
SO

S

M. J. CHABA, J.

This application has%\iha c@ggt}ered history. The applicant, Laurent
Martin Mpeka accor{'éing&t:\ggﬁe\\gburt records has been attempting to file
different applications for:at least five times and all have been ended to
be struc@ut for *'g;éing incompetent. In a bid to pursuit for what he
believ%s toxbe his right, he has once again knocked the court’s door
seeking,%{a co"ur%'s mercy through her discretionary powers to access
such a \ﬁgh\g

Indeed, the applicant has filed the instant application seeking for
enlargement of time within which to file an application for leave to
appeal to the Court of Appeal subject to an order of the court dated gt
November, 2018, where an order for leave to appeal out of time was
granted by this Court via Misc. Land Application No. 988 of 2017
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(De Mello, J. - As she then was). The application has been preferred
under Sections 93 and 95 of the Civil Procedure Code [Cap. 33 R.E.
2019]. It is supported by an affidavit sworn by the applicant.

It is on record that on the gt November, 2018 the applicant applied
and was granted an extension of time by this Court (De Mello, J. ) but,
due to some reasons which will be revealed shortly, the time within
which he had to exercise his remedy expired even befor{éghld\properly

file the same. @\

For better appreciation of the factual se{tft];a*glwr]g‘v 'rlse to this

application, I find it apposite to give a brief backgr%f the matter.

The story is like this; before the DIS\t\rI\Ct Land‘and Housing Tribunal
for Morogoro District at Moro‘g{jFO (the\DLHT), the respondent herein,
Bertha John Gita Acting/ a5 the AdmIQLstratrlx of the estate of her
deceased sister Josepﬁ\Jhn Gita, unsuccessfully sued the applicant,
Laurent Martin Mpéta_ via\ ah app‘lgcation filed and registered as Land
Application No. 44 'of 2"0;:!.;)3 for specific performance of a contract for
the sale of.-:landed{pmperty described as Plot No. 343, Block J, Kihonda
Morogoro\between the applicant and the deceased. It is on record that
the“res}iondentwspecf ically sought the trial tribunal to compel the
applicant, to “pay Tanzanian Shillings 1,727,000/= being payment of
stamp dl}y\ and capital gain tax on his sale on the suit property to the
deceased so as to allow for the title to the said property to be
transferred to and registered as part of the deceased’s estate. In
addition, the respondent prayed for an award of Tanzanian Shillings
500,000/= as punitive damages against the applicant for his refusal to
pay the taxes something caused inconvenience to the respondent.
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In her final verdict, the DLHT entered judgment for the applicant,
Laurent Martin Mpeka and declared that; One, it restored the parties to
the sale agreement to their respective original positions before entered
into that agreement, Two; it gave an order to the effect that down
pPayment of Tanzanian Shillings 10,000,000/= be recouped by the
respondent from monthly rent collected from letting the suit property at
the rate of Tanzanian Shillings 260,000/= for five years,~and Thirdly;
the suit property be placed in possession of the appllcar{g and\that the
prayers by the appellant for damages were dlsmlssed \>

gmthe DHLT and

The respondent was unhappy with the"‘*d

therefore she preferred an appeal before th:s Court Land Division
(Ndika, J. (As he then was)), reglster‘e%sx@ Appeal No. 99 of
2014 aiming to explain her gl‘fe;énces @he end of trial, the Court -
Land Division allowed the*"appeal/"and set aside the trial tribunai’s
judgement and decree?’ The\Court entered judgment for the respondent
to the effect that tﬁé apphcant had to pay Tanzanian Shillings
1,727,000/= as stamp:duity: an\d’capltal gain tax and facilitate transfer of
the nght{of occupancy ovep the suit property to the deceased’s estate.

Aggﬁev\e‘d by the decision of this Court ~ Land Division in Land
Appeal No: \9\§{)f 2014, the applicant appears to lost direction as a
result he b\egan filing different applications or cases before the court or
different platforms seeking for various redress as indicated in his sworn
affidavit and the written submissions in opposition. He kept on
endeavouring on trial and error blindly for about seven (7) years now
whereby not less than five applications have been instituted before the
Court without success except one. Indeed, he pursued by himself, but
all actions he made to file his applications or cases from 2018 to 9t
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June, 2021 were found to be incompetent and ended on being struck
out by the Court.

As indicated above, the fruitful application was Misc. Land
Application No. 988 of 2017 dealt by this Court (De Mello, J. ) where
the applicant applied for the following orders:

1. Extension of time within which to lodge notice of appeal

2. Extension of time to file an application for leave to appeal agalnst the
ruling of this court (Ndika, 1., As he then was) ¢ enter;d\on t@day of
November, 2016, and

3. Leave to appeal to the Court of Appeﬁ:bjég; to granting of the first
two prayers and any other reliefs.the Ceuﬂ*@u]?j“seem just to grant.

, e
Upon hearing the matter, the*"c?urt\ld not hesitate to grant the
applicant’s application to the~effect that; "One, the applicant had to file
Notice of Appeal out of time W|th|n tr;é)y (30) days from the date of
ruling (08/11/2018),_and Two,mjghe applicant had to file an application
for leave to appeal toxthe*\\C;g_u.rtx.of Appeal within fourteen (14) days from
the date t,hrﬁ ruling was\ae¢ivered. However, the applicant did not utilize

such a\g Q’pportunity as alluded to above, hence instant application.

AR

W’hen’,/tﬁe\ifstént application was called on for hearing, parties agreed
to dispose\bthé matter by way of written submissions. Ms, Josephine
Boniphace, learned advocate entered appearance for the respondent,
whereas the applicant appeared in person, unrepresented.

The applicant submitted at lengthy referring to what he stated in his
affidavit sworn by him. He submitted that a journey began vide a case
registered as Land Appeal No. 99 of 2014, filed at the High Court of
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Tanzania (supra) wherein the applicant was the respondent whose
judgment was delivered in favour of the respondent on 28th April, 2016.
Upon being aggrieved by such decision the applicant filed an application
No. 324 of 2016 seeking leave to appeal to the Court of Appeal of
Tanzania. As this application was erroneously filed before the court, was
struck out on the ground that the applicant filed one by way of second
bite to before the Court of Appeal. He further filed Misc.~Application
No. 988 of 2017 seeking for an extension of time ?Tln{yhlc t\? file a
Notice of Appeal against the ruling and order of this CourEwhlch was
delivered by my brother Hon. Ndika, 1., (ﬁfﬁ%\\%ﬁéﬁ“ \\n\?as) on 9
November, 2016 of which the same was égrkltegtby \Erjj? Court on the 8t
November, 2018 before Hon. De Me‘lle’”)‘,\_J\\;‘, (As%he then was). He was
given an extension of thirty (30)-days to -pro;;é?ly exercise his right. To
comply with the order of tahe_»G@un;Qt]g) fled Misc. Land Case
Application No. 815 of 2018; Eﬁl?\again it was struck out by this
Court (Kakolaki, Jél\tvitﬁ‘thgileg\f}to refile due to wrong citation of the
law. That was on the20" \December, 2020.

\\&\s >
In a bi(d*to purs%/e)his right, he refiled his application seeking for leave
to appeal to the Court of Appeal of Tanzania before this Court where the
matte\r}vas regrstered and marked Misc. Land Application No. 731 of
2019, S_In\cie It> was an omnibus application, it was struck out, hence

instant application.

On the basis of the above explanations, the applicant submitted that
the reasons for delay were actually beyond his control. He highlighted
that though he kept promptly applying for extension of time, lodging the
relevant notices and leave to appeal within time, but all actions were
made either using a wrong move or sometimes he knocked the wrong
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platforms while having good faith and clean intention to pursue his right
to appeal. He therefore, asked this Court to invoke the provisions of the
law under sections 93 and 95 of the Civil Procedure Code [Cap. 33 R.E.
2021] (the CPC) to enlarge the extended time. He further emphasized
that under section 93 of the CPC the Court is empowered from time to
time, to enlarge such period even though the period originally fixed or
granted may have expired. To bolster his argument, he cjtéd-the case of
Steven Ngolola (Legal Representative of Charles Ngolola) v.
Posian Mkwama, Misc. Land Appl. No. 08 of<2<-/(;1\§ Wﬁichfset the
(N N

parameters for exercising discretionary powers of the 'Gourt enshrined

N\ NS
under section 93 of the CPC. K C\\\\)

On her part, the respondent tﬁgﬁg‘h. M&ﬂosephine Boniphace,
learned advocate referred to@resp@?nt's counter affidavit and
bitterly opposed to what."Eﬁgi“applicants{%ubmitted. In her reply to the
applicant’s written sub’hnissi_og in\chief, the learned advocate averred
that the applicant<iled about f?@e;(S) applications, but all found without
merits. As regards to iqstan\:?pplication, the learned advocate submitted
that upon-passing éprough the applicant’s application could not find any
sufficient\reasons to convince this court to grant the orders sought. She
adaeg\: F}ia_ ngdika, J., (As he then was) viewed that the proposed
groundsxof “appeal didn‘t suggest if there was an arguable appeal.
Moreover, there is no issue(s) or a question of general importance to be
considered by the Supreme Court of our Land because what have been
alleged by the applicant, already have been dealt by this Court vide
Land Appeal No. 99 of 2014. In her view, this application is baseless
and hopeless in the eyes of the law.
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She contended that the applicant has been filing endless applications
based on the same cause due to his failure to take proper care over the
matters he filed before this Court. She underscored that the applicant
was duty bound to account for each and every day so delayed as per
the decision of R. v. Yona Kaponda and 9 Others [1985] TLR, 84.
She further cited the case of Ngao Godwin Losero v. Julius
Mwarabu, Civil Application No. 10 of 2015, CAT Arusha’and Mbogo &
Another v. Shah (1968) EA 93 to cement her/submlssmn tq)at the
applicant has not attained the legal requirements of*showmg~good cause

\>

for delay. His ignorance of the law cannot be 'used S$Qeld to justify
reasons for delay. \

I have impassively considered the{’a@atlonhthe rival submissions of
and the relevant provisions offlg\kr\ﬁnd@es Cited by both parties in
their respective written submlsslons“‘Before dealing with the substance
of this application, I fir ng\:l\t\ appOSIt?&togrefer to the provisions of the law
cited by the applicant. Undegegtxons 93 and 95 of the CPC, the law

provides that: \\S

“Se{t’i;n 93 4 Where any period is fixed or granted by the court Jor
t{ﬁ\exdomg of any act prescribed or allowed by this Code, the court

%\‘r‘n\?y,Q\ ts) discretion, from time to time, enlarge such
period even though the period originally fixed or granted
may\have expired.” [Emphasis supplied].

Under section 95, the law says that:

“Section 95 - Nothing in this Code shall be deemed to limit or

otherwise affect the inherent power of the court to make
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such orders as may be necessary for the ends of fustice or to
prevent abuse of the process of the court.” [Emphasis supplied].

From the above provisions of the law, the major issue for consideration
is whether or not the applicant has shown good cause to warrant this
court enlarge time within which to exercise the remedy granted to him
by this Court (De Mello, J., As she then was).

In principle, I incline to agree with the learned dvocate for the

respondent that, it is a trite principle of law that ext (\lo \‘of;grﬂg is the

(o N,

discretionary powers of the Court and the same has-beeh re~emphasised
to be exercised judiciously. On the other ﬁgﬁd} }he dutysof ‘the applicant
Is to disclose sufficient reasons for each. de@ﬁhgxﬁést reason is that
the applicant should not be counted.as the sgﬁ‘"r?'c:e of delay. In addition,
the court in exercising its f:l';;éretlongrzlpowers must take into
consideration all relevant sfactorS\rx%lng the need to arrive to a final

and conclusive verdict g}fthe\con@versy by the superior court.

In this appllcat@%lt ls;\t\h\e duty of the applicant to disclose sufficient
reasons for each delay and should not be mottled as the source of
delay.As\the recoélg tells, the applicant has demonstrated and exhibited
via”t@ﬁﬁdav@ reasons for delay in paragraphs 3, 4, 56,7,8,9 10
and 11 respectively. In my opinion, these are sufficient cause to
persuade this Court exercise its discretion to enlarge the such a period
sought by the applicant even though the period which was originally
fixed or granted by this Court already had been expired. The way I
construe this application is that, the same has been filed to revive the
extension of time which was granted by the court within which he failed
to exercise his remedy within the prescribed time. I agree that the
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principles laid down in the Case of Steven Ngolola (Legal
Representative of Charles Ngolola) v. Posian Mkwama (Supra) is
useful in the circumstance of this Case as it establishes the determinant
factors and set the parameters for exercising discretion of the court
cherished under section 93 of the CPC.

In my view, the most important thing to be cons:dere% by the court is

the merits of the application, the reasons advanced Q}{ the applicant
S '\
explaining why he failed to encounter the llmltag\on\pérxnggven for

taking the necessary action so required. The somcalled}goedmgause may
also be established if the applicant will be‘%able to s:}\&*\that such an

apphcatlon for extension of time was or has beiSbro ught promptly and

Now the question that artsesi fr Qmmthe»ab;ée observations is, has the
applicant managed to advaﬁ?é’tlff q@gt“reasons why he failed to meet
the limitation perlqd glven\tic?\h_lm ﬁnd whether the applicant has been
taking reasonable ?‘ eps\“ pursue his case. It was Ms. Josephine’s
contention that the appllcants ignorance of the legal procedures to
move prggérly the”f??ourt |;ﬁ3 has never been featured as good cause for
e __enés}bn\xéf time for leave to appeal out of time. She further submitted
thathc‘thef’;\p Ilcanf has not been acting diligently to exercise all the
opportumtggs that have been given to him, and therefore has nothing to

offer as an excuse for sloppiness.

With due respect to the learned advocate, the applicant has at least
demonstrated and exhibited good cause by explaining the reasons why
he delayed to file such applications and all the time had been promptly
filing the aforementioned applications for extension of time and acted
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diligently. In my considered opinion, suffice to say that non-stop
endeavours to access what the applicant believes to pe his rights,
portrays his diligence. I have in mind that the applicant is a layperson
who had been trying and attempting to file his applications, but in vain.
And still is having the same spirit and clean intention to exercise his
right to appeal. If the applicant will not be granted enlargement of time
as prayed, it will be like a clawback fix which would not bé-compatible to
substantive justice as stipulated b)) the law under section 3A (I)and (2)
of the Civil Procedure Code [Cap. 33 R.E. 2019]. Q R

7/ .
Before pen off, I further had an oppor(t"fni o read\ he decision in
the case of Elibariki Asseri Nnko V. Shifa';{\My_shi & Lewanga

N\

Kinando, (1998) TLR, 81 in line with theQ\P\r\cg;\fius,iQns of the law under

Section 21 (2) of the Law of Liﬁtion?f{ct [Gap. 89 R.E. 2019] as it was
Cited in the case betweenﬁﬁé\épplit:ar}ﬁ respondent in Misc. Land
Application No. 988 0f”201~7\~,k Frénkly speaking, the applicant is entitled
to be granted withghe pra}ers;sought for one reason that he has

managed to exhibit ?he?\é‘a&s»for delay.

N

From {l'%foregéfr}ig observations, and upon considering the nature
and cﬁéumsta&ejof the matter at hand, I am satisfied that the applicant
has kr\nana’i_‘:jed to-establish sufficient cause to warrant me exercise my
discretion'\g) enlarge time on the strength of sections 93 and 95 of the
Civil Procedure Code [Cap. 33 R.E. 2019]. In the result, I thus hereby
order and direct that:

(1)The applicant to file Notice of Appeal Out of time within thirty (30)
days from the day of this Ruling.
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(2)The applicant to file Application for Leave to Appeal to the Court of

Appeal of Tanzania within fourteen (14) days from the date of this
Ruling.

(3)Each party to bear its own costs.

Order accordingly.

DATED at MOROGORO g@ay of November, 2021.
M.\J. CHA N@ﬁ

JUDGE
29/11/2021

This ruling delivered at my hand and Seal of the Court at Morogoro
this 29" day of November, 2021 in Chamber’s in the presence of both

the Applicant and Respondent who appeared in persons, unrepresented.

ety

JUDGE

29/11/2021.

29/11/2021.

Page 11 of 11



