





d) That, this application is bad in law and incurably defective for
containing wrong citation of the enabling law.

The respondent thus, urged this court to strike out the application in
its entirety with costs for being frivolous and vexatious. The applicant did
not concede the PO, hence this ruling.

In this squabble, the applicant was represented by Mr. Moses
Ambindwile, learned counsel whereas the respondent enjoyed the services
of Mr. Leonard Sweke, learned advocate. The PO was argued by way of

written submissions.

Due to the nature of the present application, it is incumbent that I
narrate the contents of the affidavit and counter affidavit before 1 consider
the arguments by the parties.

The affidavit-basically states that, in 2017 the respondent lodged a
complaint before the CMA against the applicant (his former employer) for
what he had considered to be an unfair termination. The dispute was
determined exparte in favour of the respondent since the applicant was not.
aware of the same. The CMA thus, awarded the respondent the sum of
Tanzanian shillings (Tshs.) 15, 685, 769/ =. In turn, the applicant filed an
application for execution of the award before this court at the tune of Tshs.
71, 665; 769/= which was beyond the sum awarded by the CMA, This
court (apparently its taxing officer) ordered for the execution of the sum
that had been awarded by the CMA only, and not more. The respondent
was aggrieved by that order, he consequently filed a Reference No. 19 of

2020 to a Judge of this court. In turn, the Judge (Matogolo, 1.) made an
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rectify the name of the respondent in the event the court finds that the
omission is fatal. He supported the prayer by a decision in the case of New
Forest Company Limited v. Tinashe Bhunu, Revision No. 04 of
2019, High Court of Tanzania at Iringa (unreported).

Concerning the last limb of the PO, the applicant’s counsel submitted
that, there is no omission at all in citing the enabling laws in the chamber
summons. Both styles of citation refer to the same legislation and the
provisions are valid. He further argued that, it is well settled in our
jurisdiction that, wrong citation of the law is no longer fatal. He cemented
the contention by the holding in the case of Alliance Tobacco Tanzania
Limited v. Mwajuma Hamis (as the administratix of estate of
Philemon R. Kinyenyi), Misc. Civil Application No. 803 of 2018,
High Court of Tanzania — Dar es Salaam (unreported) and The
Director General LAPF Pension Fund v. Pascal Ngalo, Civil
Application No. 76 /08 of 2018, Court of Appeal of Tanzania (the
CAT), at Mtwara (unreported).

The applicant’s counsel thus, urged this court to dismiss the PO and
afford the parties the right of hearing the application for the interest of
justice.

By way of rejoinder, the respondent’s counsel reiterated his submissions
in chief. He however, added that, the applicant ought to have gone back to
CMA to set aside the rectified award as per the law cited above. Where the
provision of a statute is plain and unambiguous, there is no need to resort
to rules of construction of the law. He cited the case of The Board of
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duty of the CMA to serve her with the same since Section 89(2) of the
ELRA is not couched in mandatory terms.

On the issue of wrong citation of the enabling law, the respondent’s
counsel rejoined that, in labour law the court cannot proceed on hearing
the application where the documents have errors. He cited Rule 7(5) of the
LCR which provide that, the Deputy Registrar may request a party to
correct errors in any document filed in court. Where a party refuses, the
same is forwarded to the Judge in charge for directions under Rule 7(6) of

the same rules.

The respondent’s counsel thus, reiterated his prayer in his submission
in chief that, this court should dismiss the application with costs in its
entirety.

I have considered the rival submissions by both parties, the record
and the law. In determining the PO, I will firstly test the first limb of the
PO. If need will arise, I will also test the rest. This adjudication plan is
based on the fact that, the first issue touches the jurisdiction of this court.
The law guides that, an issue on jurisdiction is fundamental and must be
tested by a court of law before it tests any other issue before it; see a
decision by the the CAT in the case of Richard Julius Rukambura v.
Issack Ntwa Mwakajila and another, CAT Civil Application No. 3 of
2004, at Mwanza (unreported).

The major issue regarding the first limb of the PO is therefore,
whether this court has the requisite jurisdiction to entertain the present

application. In fact, the circumstances of the case attracts this court to
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court (on the other). Rules 10 and 29(1)(a) do not apply to the rectified
award since in rectifying it (the award), the arbitrator was not trying the
dispute between the parties for the first time. He was only rectifying the
contradictions in the already made exparte award following the order of
the Judge of this court.

Furthermore, Section 51 of the Labour Institutions Act which was
also cited by the respondent’s counsel in supporting his contention does
not advance the respondent’s case for an inch. This is so because, these
provisions essentially vests in this court exclusive civil jurisdiction over any
matter reserved for its decision by the labour laws. Now, since I have held
above that rules 10 and 29(1)(a) of the Labour Institution Rules do not
apply in the matter at hand, and since the applicant in the present
application is seeking to revise the rectified arbitral award of the CMA, and
since this court is vested with the requisite revisional jurisdiction over
arbitral awards and proceedings of the CMA under section 91 of the ELRA,
it cannot not be argued that this court lacks jurisdiction to entertain the
present application only for the reasons adduced by the respondent’s
counsel. Nevertheless, this court lacks jurisdiction for other reasons which I

am going to adduce soon,

In my firm opinion, and according to the contents of the affidavit
supporting the application as narrated above, it is clear that, the applicant
wants this court to consider and resolve the legal issues related to the
irregularities in both the order of the Judge of this court dated (dated 1t
October, 2020) and the rectified arbitral award which followed the order of

Page 13 of 16




the Judge. In other words, she is trying to challe'nge both .orders in this
same forum. She thus, wants this court to make a finding on the legal
issues in her favour to the effect that, both orders were improper before it
(this court) reverses the rectified award. The clear understanding of the
applicant’s affidavit is therefore that, she wants this court to reverse the
rectified arbitral award by the CMA because both the order of the Judge
and the rectified arbitral award were improper for irregularities and
demerits.

Now, as I observed previously, this court is legally vested with the
revisional jurisdiction over arbitral awards and proceedings of the CMA
under section 91 of the ELRA. It does not however, have jurisdiction to
make consider and make any finding on the propriety or otherwise of an
order of a Judge of this same court as the respondent tries to suggest in
the legal issues she raised in the affidavit. This is because, as a Judge of
this court I enjoy concurrent jurisdiction with the learned brother Judge of
this court who made the order being challenged by the applicant. This is by
virtue of the doctrine of stare decisis (precedents). In my firm view
therefore, the proper forum for challenging the order made by the Judge of
this court is before the CAT. It can entertain such grievances in exercising
its appellate or revisional jurisdiction as per the powers vested in it by
section 4(1)-(3) of the Appellate Jurisdiction Act, Cap. 141 RE. 2019 (the
AJA). |

1t follows thus, that, the applicant has erroneously combined two
different causes in the present application, the legal forums of which are
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available before two distinct courts and under two distinct pieces of
Iegisla_tion as highlighted above. Furthermore, this court lacks the requisite
jurisdiction to entertain one of the two combined causes, to wit; the
applicant’s grievance against the order of the Judge of this court
(Matogolo, J.). And it is more so since that order ‘of the Judge is still in
force because; the record does not show anywhere that the applicant had
challenged it before the CAT so that it can exercise its powers under the
provisions of the AJA mentioned above. The effect of this odd cocktail style
adopted by the applicant is that, it erodes the jurisdiction of this court.

It -follows thus, that this court lacks jurisdiction to try the entire
application at hand. It is more so since it is difficult to separate the legal
issues raised by the applicant in recording this ruling. This is because, the
applicant’s grievances and belief according to the affidavit, is that, the
alleged inappropriateness in both the order of the Judge and the rectified
arbitral award are the legal reasons for the application at hand. Indeed, it
would have been a different case had the applicant challenged in this
application only the impropriety of the rectified arbitral.

Due to the above reasons, I hold the issue posed above negatively
that, this court lacks the requisite jurisdiction to entertain the present
application. I consequently partly uphold the first limb of the PO and partly
overrule it. This is so because, I have agreed with the counsel for the
respondent that this court lacks jurisdiction though on different reasons:
from those adduced by him,
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