


court, Hon. Ndyekobora, RM (extended jurisdiction) which blessed the
decision of the RMs Court. It was after the decision of this court in
Matrimonial Appeal No. 01 of 2019 when the respondent filed the

application which resulted into the impugned decision subject of this

appeal.

The learned counsel submitted further that initially he had filed two
grounds of appeal but prayed to consolidate and argue them jointly thus;
the learned trial Magistrate was not justified in varying the order

of custody because there were no sufficient reasons for doing so.

It was his argument in support of the consolidated grounds that
after being aggrieved by the decision of this court in Matrimonial Appeal,
the respondent had two remedies which are first, to appeal to the Court
of Appeal against the decision of this court in Matrimonial Appeal No. 01
of 2019 and secondly, to make an application for variation of the order for

custody before the same court that granted the previous order.

He cited the case of Halima Kahema vs Jayantilal G. Karia
(1987) TLR 147 (TZHC) to buttress the argument that the respondent was
supposed to file an application for variation before the Resident
Magistrates Court of Mwanza and not the District Court of Nyamagana. He

further argued that the said application for variation ought to have been






the said concern was never raised during the hearing of the Matrimonial
Cause No. 03 of 2018 where the said child was past five years. It was thus
an afterthought. He concluded by praying that the appeal be allowed and

the impugned decision be quashed and set aside.

In reply, the learned counsel for the respondent submitted that, the
appellant’s submissions on the issue of competence of the Juvenile Court
to vary an order for custody which arose out of Matrimonial Cause No. 03
of 2018 was argued in contravention of the provisions of Order XXXIX Rule
2 of the Civil Procedure Code [Cap. 33 R.E. 2019] as there was no any
leave to add it as a ground of appeal. However, her reply to the said issue
is that the Juvenile Court had jurisdiction to vary the order for custody
and that even section 133 of the Law of Marriage Act (supra) is
inapplicable as the order for custody which arose out of Matrimonial Cause
No. 03 of 2018 was not based on misrepresentation, mistake of fact and

there was no any material change between the parties.

It was her argument that, the application for variation was made for
only two reasons which were, the wishes of the child herself and the
health condition of the child which required the Social Inquiry Report from
the Social Welfare Officer and that the same could not be done except by

the Juvenile Court. Also, that under Rule 79(1) of the GN No. 182 of 2016





















