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Kilekamajenga, J.

The parties in this case are contesting over ownership of a piece of land located
at Nyakatuntu Ward within Kyerwa District. It is alleged that the first respondent
sold the disputed land to the second respondent and the sale agreement was
witnessed by the head of the clan called John Fredrick, On the other hand, the
appellant alleged that the disputed land belonged to her husband who is now the
deceased. In her view, the land is part of the deceased’s estates. After the
hearing of the case, the trial tribunal ordered the appellant to redeem the land

and compensate the developments done on the land.

Being unhappy ‘with decision of the trial tribunal, the appellant appealed to this
Court, She framed six grounds to impugn the decision of the trial tribunal,

However, due to the reasons to be stated below, I find no reason to reproduce
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the grounds of appeal in this brief judgment. When the parties appeared for
hearing before this Court, the appellant had no legal representation than his own
appearance. The respondents, who were all present, hired the legal
representation of the learned advocate, Mr. Lameck John. As the appellant was
unrepresented and she is a lay person, the counsel for the respondent prompted

the court on the illegalities noted in the proceedings of the trial tribunal.

The counsel argued that, there was illegality in the attendance and involvement
of assessors in this case. For instance, the tribunal framed issues in absence of
the assessors. Also, the case commenced hearing in absence of the assessors.
On 15t January 2018, one assessor appeared but there are no reasons to
explain the absence of the other assessor. On 20t July 2018, the assessor is
marked nil but no reasons were given. Finally, the tribunal scheduled the case
for assessors’ opinion but such opinions do not appear in the proceedings, When
composing the judgment, the chairman cited section 23 of the Land Disputes
Courts Act while the assessors did not attend the hearing of the case. This
illegality vitiates the proceedings of the trial tribunal and the court should quash
and set aside the decision of the trial tribunal and leave the matter open for any

interested person to file a fresh suit.

The appellant, on the other hand, simply supported the submission made by the

counsel for the respondents and thereafter there was no rejoinder submission.



In the case at hand, the major issue for determination is whether the assessors
were properly involved in the hearing of the case and whether their opinions
were solicited before the chairman composed the judgment. Under section 23
(1) and (2) of the Land Disputes Courts Act, Cap. 216, RE 2019, the law
provides:

"23 (1) The District Land and Housing Tribunal established under Section
22 shall be composed of one chairman and not less than two assessors;
and

(2) The District Land and Housing Tribunal shall be dully constituted when
held by a chairman and two assessors who shall be required fo give out
their opinion before the chairman reaches the judgment”.

Also, Regulation 19 (1) and (2) of Land Disputes Courts (The District
Land and Housing Tribunal) Regulations, 2003 provides that:
19 (1) The lribunal may, after recelving evidence and submissions under
Regulation 14, pronounce judgment on the spot or reserve the judgment
to be pronounced later;
(2) Notwithstanding sub — regulation (1) the chairman shall, before
making his judgment, require every assessor present at the conclusion of
the hearing to give his opinion in writing and the assessor may give
opinion in Kiswahili’..

In the light of the above provisions of the law, the chairman is legally bound to
ensure that every case before the District Land and Housing Tribunal is heard

when the tribunal is fully constituted. The presence of the chairman and not less
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than two assessors must be observed unless there are good reasons to account
for the absence of assessors. When the assessors give their opinions, the
chairman must consider such opinions and in case he/she decides to differ with
them, reasons for a contrary decision must be given. Section 24 of the Land

Disputes Courts makes it clear that:

"24. In reaching decisions, the chairman shall take into account the
opinion of assessors but shall not to be bond by it except that the
chairman shall in the judgment give reasons for differing with such.

opinion”.

The Court of Appeal of Tanzania was confronted with a similar irregularity in the
case of Sikuzani Saidi Magambo and Kirioni Richard v. Mohamed Roble
Civil Appeal No. 197 of 2018, CAT at Dodoma (unreported) where Hon.
Kerefu, J.A. observed /inter afia that:

"It is also on record that, though, the opinion of the assessors were not
solicited and reflected in the tribunal’s proceedings, the chairperson
purported to refer to them in his judgment. It is therefore our considered
view that, since the record of the tribunal does not show that the
assessors were accorded the opportunity to give the said opinion, it is not
clear as to how and at what stage the said opinion found their way in the
tribunal’s judgment. It is also our further view that, the said opinion was
not availed and read in the presence of the parties before the said

judgment was composed”.



Also, a similar situation occurred in the case of Ameir Mbarak and Azania

Bank Corp. Ltd v. Edgar Kahwili, Civil Appeal No. 154 of 2015

{(unreported) and the Court of Appeal of Tanzania had the following to say:
“Therefore, in our own considered view, it is unsafe to assume the opinion
of the assessor which is not on the record by merely reading the
acknowledgement of the chairman in the judgment. In the circumstances,
we are of a considered view that, assessors did not give any opinion for

consideration in the preparation of the tribunal’s judgment and this was a
serious irregularity.”

Similarly, in the landmark case of Tubone Mwambeta v. Mbeya City Council,
Civil Appeal No. 287 of 2017, CAT at Mbeya (unreported). The Court of
Appeal of Tanzania reiterated the above stance of the law. In that case Hon.
Mugasha, JA further insisted that:

"..Such opinion must be availed in the presence of the parties so as to

enable them to know the nature of the opinion and whether or not stch

opinion has been considered by the chairman in the final verdict.”

The Court of Appeal further stated that:

~.the involvement of assessors is crucial in the adjudication of land
disputes because apart from constituting the tribunal, it embraces giving
their opinions before the determination of the dispute, As such, their

opinion must be on record.” (emphasis added).









