


Su_p‘e‘rv_ision of the 2" respondent but working in the premises of the 1st
respondent as security guards. It was their complaint that they were unfairly
terminated by the respondents following their demand of being availed with

employment contracts.

On the other hand, the 1% respondent disputed to have employed the.
applicants, according to the testimony, the 1% respondent aileged to have
entered into a contract of security services by the 27 respondent, Therefore:
the 1% respondent had nothing to do with issues and affairs concerning the
security guards. The 2™ respondent in her testimony did not dispute the fact.
that she is the provider security services to the 1% respondent, however she

denied to have employed the applicants.

On its analysis of the parties' evidence, the CMA finally procured its
award in favour of the réspondents on the basis that, there was no évidence
to prove that, there was an employment relationship between the applicants
and the respondents. The CMA's arbitral award aggrieved the applicants,
hence this application for orders of the court revising and setting aside the

CMA's award procured on the 20% January 2021.



During hearing of this application before me, the applicants appeared
in person unrepresented, whereas both respondents enjoyed legal services
from advocate Ms. Neema Oscar and advocate Fidel Peter. The application
was disposed of by way of written submissions where parties reiterated their

stand as earlier explained.

Carefully looking at the CMA’s proceedings, arbitral award, parties'
submissions, it is observed that, the duty of this court is bound therefore to
objectively ascertain whether the applicants were the employees of the
respondents, and if answered in affirmative, whether they were unfairly

terminated.

Whenever there is a dispute as to the existence of the employment
relationship between the parties, the court or the Commission has to ensure
that, there was such existence or otherwise. And the one who contends that
there was existence of employment relationship must sufficiently to prove
existence of the same. According to section 61 of the Labour institution Act,
Cap Revised Edition, 2019, a person is deemed to be an employee if he or
works for of renders services to another person if one of the following factors
provided therein, for sake clarity provisions of section of the Act are

reproduced herein below;



“61. For the purposes of a labour law, a person who works
for; or renders services to, any.other person is presumed, until
the contraty is proved, to be an employee, regardless of the
form of the contract, if any one or more of the following
factors-is present:
(a) the manner in which the person works is subject to the
control or direction of a'noth'er.'pe'rson_;

(b) the person’s hours of work are subject to the control or
direction of another person;

(€) in the case of a person who works for an organization, the
person is a part of that organization;

(d) the person has worked for that other person for an
average of at [east forty-five hours per month over the last
three months;

(e) The person is economically dependent on the other person
‘for whom that person works or renders services;:

(f) the person s provided with tools of trade or work
equipment by the other person; or

(g) the person only works for or renders services to one

person”,
This court in its various decisions among others the case of John
Ngwegwe vs. Super Spring (T) Ltd Labour Revision No. 306/2013

court clearly pointed out that;



“The issue of determination of existence of employment
relationship is a complex one, particularly now, given
an increase inflexible work arrangements which
invariably, alse increase incidents of disguised
employment relationships.”

According to the provisions of the law, it is clear that if an employee
alleges that he or she was employed by an employer notwithstanding a form
of contract, he or she has to prove existence of one of the following aspects;
that, he was under the control or direction of that other person including the
person’s hours of work, or that, the person who was a part of an organization
if such person was employed by that organization, that, the person has
worked for that other person for an average of at least forty-five hours per
month over the last three months; that, person is economically dependent
on the other person for whom that person works or renders services, that
person is supplied with working tools equipment by that other person and

that, the person only works for or renders services to one person,

In our dispute, it was expected of the 1 applicant and other applicants
(who had not even testified to prove their respective complaints nor was
there. any evidence as to the existence of a representative suit prior to or

after the recording of the testimony of the 1%t applicant as substantiated by





















