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Before the Resndent Maglstrates Court of Katavi at Mpanda, the

appellant was arraigned for the offence of rape contrary to Section
130(1) (2) (e) and 131 (1) of the Penal Code. Tt is the prosecution case
that, on the 27/02/2021 at Majalila area within the District of
Tanganyika in Katavi Region, the appellant had sexual intercourse with
the victim (Her name has been concealed to hide her identity) aged 14

years old.



Despite protesting his innocence when the charge was read over
to him, at the end of the trial, the appellant was found guilty, convicted

and sentenced to be jailed for thirty years.

Being dissatisfied with both, conviction and sentence, the
appellant preferred the present appeal consisting of two grounds of

appeal which are as extracted herein;

1. That the trial Court erred at Iaw and':'fact

sentencing the appellant w&thoumfaking Hmt onsideration that

the evidence of PW4, medlcal ofﬁcer who examlned the victim
PW1 and found _.t_hat th_ere was n03'5hymen, no bruises detected

and no blood as required by ..i_ngrédie'n'ts of rape.
2. That the trial Court erred.at law and fact by convicting and
sentencmgtheappellant on a case which was not proved

beYOncIreasonabledoubt

Asthls appeal was scheduled for hearing, the appellant had no
legal r‘epreséh'fg%i.ﬁ.)n which means he represented himself while the
respondent was represented by Mr. John Kabengula, learned State

Aftorney.



In support of his appeal, the appellant submitted that he has filed
two grounds of appeal and prays for this honorable court to adopt them

and proceed to allow this appeal.

Mr. Kabengula in his response, firstly he resisted the appeal and
supported the conviction and sentence handed down against the
appellant, insisting that the main ground raised by 't"h_e appellant is that

prosecution case was not proved beyond reasonabledoubt

Mr. Kabengula submitted that the ".vactlm was below 18 years of
age as she was 14 years old, and that the offence was statutory rape.
He added that the mother of the v1ct1m testlfled on the age of the victim
and she furtherly tendered an afﬁdawt pre\nng the victim’s age and it

was not ob]ected by the appellant

The 'le_arne'd .'S'tater- Attom‘ey submitted further that, the offence
being a statutory rape, the presence of consent is immaterial, and that
only penetration has to be proved. On this, Mr. Kabengula submitted
that the victim teetified' on how she was raped by the appellant and how
she reported the episode to his close people, including her teacher. He
added that, the evidence of the victim is paramount and he referred this

Court to the famous case of Seleman Makumba vs Republic [2006]



TLR 379 and furtherly insisted that it is the stance of Section 127 of the

Tanzania Evidence Act, Cap. 6 [R.E. 2019]

Mr. Kabengula concluded that, the fact the trial Court was satisfied
as far as credibility of the victim, they submit that the case against the

appellant was proved. He thus prays for this appeal to be dismissed.

In rejoinder, the appellant submitted that if'tgié?fsft_atemen't of the
victim could be taken for granted and thattt ?s--credih'!zé--.ftheiﬁ’ there
would be no need for a medical exammatmn He added that the victim
had told the trial court that she had had sexual intercourse only once

with Juma and not .Ja'p.ha:__l_*._;_;*the'-appella_:_r:)_t.

He winded up- by subm|tt|ng that aI[ the witnesses who appeared
in the trial court teStlfIEd on an event they were told about (hearsay),
and to that, the appel[ant humbly prays for this appeal to be allowed as

he had not committed the charged offence.

Atter- _reac__ij‘_ng- keenly the submissions from both sides, I realized
that the two grounds of appeal could be condensed into one ground of
appeal that, the prosecution case was not proved beyond
reasonable doubts. In dealing with the condensed ground, herein are
determinative issues which would suffice the disposing of this appeal.

The issues are;



o Whether the Prosecution witnesses were Credible;
and
o Whether the prosecution case was proved to the

required standard of the law.

To start with, this court being the first appellate court has a duty

to re-evaluate the entire evidence on record by reading it together and

subjecting 1t a critical scrutiny and if wa
conclusion of facts. See D. R. Pandya vs”'
In the first raised issue, the issU’e‘;;_ori’*"’-c;re_d:i_:b}_l_i_t\}:'*bf the witness was
well discussed in a number of decisions. In the case of Shabani Daudi vs
Repubiic, Criminal Appeal No. 28 "t’)f“’Z0.0l f'(iEJr’Weported).it was held that;

"Credfbf/fty of a w;tness sa monopo/y of the trial court but only in

_50 far as th 'demeanor is concerned, The credibility of a witness

;}.;";can be ..'fdetermmed in two ways, one, when assessing the
coherg;?ce of the testimony of that witness, two, when the
testfmof.?):/& 15 considered in relation to the evidence of other
witnesses, including that of the accused person. In those two
occasions, the credibility if a witness can be determined even by a
second appellate court when examining the _ﬁna’fngs of the first

appellate court.”



In the present appeal, the evidence of the victim shows that, on
the day of the incident, she was with the appellant near a river receiving
traditional medical treatment as she was the appellant’s patient being
healed of her severe headache. However, no any other witness had
testified that indeed the victim was suffering from sever headache and
there is no any other witness who testified that eith’er- th'e appellant is a
traditional medical doctor nor did they know that the v1ct|m had gone to
the appellant to get traditional medlcal treatment for her severe

headache.

However, at page 7___of the typed proceedmgs of the trial Court, the

concedEd that she had sexual

n as Juma, who was not in Court,

meamng, befomre she was allegedly raped by the appellant, she already
had sexual relation'shi_p with ‘another person known as Juma. In addition
to that, the expected corroborative evidence of the medical expert
(PW4) did not.support the testimony of the victim that she has been
forcefully penetrated by the appellant. The evidence of PW4 was that in
his examining the victim, he noticed that the victim’s vagina outer part
was intact, there was no sperm present, no injuries or bruises but that

she had already lost her hymen and that her cervix was also intact. In



his testimony, PW4 testified that the loss of hymen could be caused by
either extreme exercises, penetration of a penis, blunt object or venereal,

diseases.

At this juncture, I am left in a dilemma that was the victim really
raped by the appellant? It is trite law that every witness is entitled to

credence and must be believed and his testlmony accepted unless there

are good and cogent reasons for not behevmg witness. '535? the case of

Goodluck Kyando v. Republic, Crlmma App ' _: Nollsof 2003

(CAT, unreported). In this appeal there isa. g___ od and cogent reason for
not believing the testlmony of the vrctlm that she was raped by the
appellant, as she herself. testified :s___he. alr_eady had sexual intercourse

with another'pe_r_son._-

In Mohamed Sald vs Republtc, Criminal Appeal No. 145 0f 2017

CAT, Irmga [t was held that

e victim of sexual offence should not be taken as a

gospel truth, but her/his testimony should pass the test of
truthfuiness.”

In this appeal, the fact that the victim was with the appellant at

the area of the incident needs further evidence as far as rape cases are



concerned. I am fortified by the holding made by Lord Denning in the

case of Miller vs Minister of Pension (1937) All. ER that;

.....f at the end of the case the evidence turns the scale
definitely one way or the other, the tribunal must decide
accordingly, but if the evidence is so evenly balanced that the

tribunal is unable to come to a determinate conc/us;on one or the

other, then the man must be given fthe""' benef' t of doubt This

means the case must be deaded m favor of the'”'accused Jf the

evidence created doubts:_,_..,_.____:\_.__._”_ il

Therefore, in answerfi'hg' the "ﬁ"r.st ratsed issue, the victim herself
was not a credible witness as the é‘Vid_ehéé‘r--she adduced before the trial

court was not sufficient to mount conviction of the appellant.

gpm_ing___ to the --secon'g_i- .:réise_d' issue, it is a settled principle of law
that t'.hl.e onus of proé‘f in c:r'imin'al proceedings lies on the prosecution
and such proof must be beyond reasonable doubt as elucidated in the
case of Jonas Nklze v. Republic [1992] TLR page 216. In that, there
is no conviction that shall be entered on a weak defence but upon proof

of the case beyond reasonable doubts.



Furthermore, the relevant message from Sarkar’s Laws of Evidence
18™ Edition M.C, Sarkar, S.C and P.C Sarkar, Published by Lexis Nexis, at

page 1896, states as follows below;

"The burden of proving a fact rest on the party who substantially
asserts the affirmative of the issue and not upon the party who
denies it for negative is incapable of proof. It is ancient rule
founded on consideration of good sense qad:'?ﬁ'og/d_;._;;yot be

departed from without strong reasons until - such. | Eurden is

discharged the other party i - not ‘required fa'f'_ﬁ?be called upon to
prove his case. Thq_..:g’bﬁurt_has.;:;;te léxa{pfne to whether the person

upon whom the burden /!6'5‘/7&?5 beenab/e to discharge his burden.

Until he arrives at such conclusion, he cannot proceed on the basis

of the weakness of the other party...”

In thie_ é_’ppé.él,-_. the records reveal that the evidence adduced
beforei"'t'he_ trial court by the victim required corroboration, this means
her evidencé Was'insufﬁ_cient to prove the charges against the appellant
beyond reasonable doubts. Therefore, in the second raised issue I am
satisfied that the prosecution side did not prove their case against the

appellant to the required standards in criminal cases.






