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first appellate tribunal). Dissatisfied with the first
appellate tribunal the -appellant has filed the present appeal in this court
comprised of four (4) grounds of petition of appeal which are quoted

hereunder: -



1. The first appellate tribunal chairman erred in
law and fact for failure to apprehend the fact
that the appellant was allocated with right of
occupancy by virtue of being customary owner
of the land in dispute.,

2. The first appellate tribunal chairman erred in

law and fact for failure to consi

occupation and use of the land in dispute by

fact for disregarding .
evidence of the Em_e_s//an -

very  weak,

Submitting in respect of the first ground of appeal Mr. Budodi
submitted that the first apﬁellate tribunal reached to the wrong conclusion
that the appellant was given the title without compensation. That right
cannot pass to the new owner without payment of compensation to the

previous owner. Further, Mr Budodi submitted that the appellant was
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allocated or obtained the disputed land in 1973. The appellant’s evidence
was corroborated by the evidence of Abel Kamwela who told the tribunal
that the appellant owned the suit land from 1973 before it was surveyed.
He said when such evidence was given the respondent never cross
examined on such heavy evidence.

Further, he submitted that the act of the appant being aliocated

almost 6 (six) plots in the same area proved what he testified that when

The appellant h: uced certificate issued in 2006.

It was his further submission that the judgment of District Land and
Housing Tribunal stated that the respondent told the tribunal that her land
was taken in 2002. Even if the appellant could have taken it unlawfully, the

respondent did not take any action for 17 years when filed the case at the



tribunal, That is again very doubtful. Her conduct supports the evidence of
the appellant.

As regards the 2™ ground, Mr Budodi submitted that the appellant
owned the land way back 1973. Even if he was allocated in 2006 as shown

in the certificate still it is 13 years of his ownership. But the presence of

permanent trees and sisal is sufficient evidence that he has been occupying

for a long time. Thus, the principle of “adverse possession’: He referred

(HC) Unreported. Thus, the appellant owned

possession which the court shou apply:

appellant had a certificate.

case {supra). He em |

evidence .¢

very weak and contradictory. As regards when the respondent got the plot,

her evidence was that she got the suit land in 1976 while her witness DW2
told the court that the respondent got the plot in 1979. That alone raises

doubt as to when she got it. The evidence is not coherent, Further as to



when the council took the plot, respondent says it was in 2002 while DW3
says it was in 2005 thus the evidence is riot. worth of credible. Thus, the
first appellate tribunal could have taken into account on balance of
probability and could have given right to the appellant. Thus, he prayed

for the appeal be allowed with costs.

In reply, the respondent submitted that it ot true that the

appellant owned the land from 1973. But she was the one who owned the

o submit that, she was not

Tribunal that'is why she appealed to the first appellate

tribunal.& at it is nSt----:'::':.true that her evidence was tainted with
contradiction; this.is because at the Ward Tribunal the records were
tempered thus, she believed even her evidence/details were tempered.
What her witnesses testified at the trial tribunal having given opportunity
to be heard were not recorded verbatim some of the details were changed.

For instance when she was asked the size of her plot, she said from East it



has 25 square meters but the tribunal recorded 20 square meters, but they
recorded 25 square meters. Thus, it is quite clear that the tribunal had
interest on the matter. She thus appealed and won the case.

She submitted that they shared the border with the appellant. The

appellant first planted sisal as a border, but later he planted sisal inside her

plot, the plot cannot have two sisal borders at one s le; The trees he had
planted were not in her plot but later overlapped
newly trees which she disputed. The title was givs

taken from her. She prayé‘d the appeal by

Now the main issue for determination before this court is whether

the appeal is meritorious.
This being a civil case, the principle of the law in civil litigation is that

he who alleges must prove that those facts exist. This is provided under



the provision of section 110 (1) of the Law of Evidence Act, Cap 6 RE
2019,

The first issue which stand for my deliberation is whether the
appellant was allocated with right of occupancy by virtue of being

customary owner of the land in dispute.

At the trial tribunal, the appellant testified before the trial tribunal

that he owned the plot since 1973. He went on testifying that he has been

government surveyed the plot and granted tt

occupancy in 2006. That in ay _ér___ 201

f""th'ey ‘ "
.-:'-a_ se in 2017 being‘informed by the appellant-.
owned_theﬂdlsgﬁ nd located at kanondo since 1976 after being given
by her mother. She testified further that in a year 2002 she got funeral
then she went to Musoma. When she came back found the plot had been
acquired by the government being informed by her mother. She inquired

about the compensation but in vain. In a year 2016 she was informed that



the acquired plots have been returned back to the original owners, thus.
she confirmed her plot through Chairperson of local area of Makutano and
2017 she started clearing the disputed plot. She was then sued at the trial
tribunal by the appellant.

Her first witness one Zubeda Makaranga testified that she knows the

disputed plot, and his sister respondent started usin +in 1979, Later on,

the government acquired the plot. She stated that the appellant was
cultivating on the north of the disputed land

Kamwela were neighbours to disputed land.

plot belongs to the responden .

€ach O her. She stated that in a

1;plots, and people complained.

to the respon : | he said the respondent had been using such plot
since 1976. He stated that the appellant trespassed the plot of the

respondent.



After considering the entire testimony above, and records of appeal it
is my firm view that both appellant and the respondent had a piece of plots
adjacent to each other,

- The evidence of the respondent above and his witnesses was strong

enough as regards on how she came into possession .of the disputed plot,

That the evidence is to the effect that she was granted the disputed plot by

owners including theappel

right of occupancy in a

evidence) Sve ent cannot stand. Therefore, both the first and third
grounds cannot stand, hence dismissed.

It appears that following cancelation of the plots acquired by the
Municipal Council of Sumbawanga and the decision to redistribute them to

the original owners, the appellant confiscated the disputed plot owned by



the respondent. As testified by herself the respondent, she stated that
sometimes on several occasions she was ‘on safari for instance in a year
2002 when the plots were acquired by the government, she was at
Musoma for funeral and 2016 was at Manyara. All these occasions she was

writing letters to the Municipal Council of Sumbawanga reminding for

plot, Mr Budodi submitted that respondent said it was 2002 while DW3 said

it was in 2005, thus he reasoned that their evidence cannot be relied upon.
It is necessary to reiterate that contradictions by any particular
witness or among witnesses cannot be avoided in any particular case. It

was observed in the case of Dickson Elia Nsamba Shapwata vs
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Republic, Criminal Appeal No. 92 of 2007, unreported, that regularly in all
trials, normal contradictions or discrepancies occur in the testimonies of the
witnesses: due to normal errors of observation, or errors in memory due to
lapse of time or due to mental disp'os'ition such as shock and horror at the

time of occurrence of the incident. The Court added that a material

contradiction or discrepancy which is not normal and not expected of a

normal person, and that courts have to determine the category to which a
contradiction, discrepancy or inconsistency coul

Court held that minor contradictions, discr

- court may. jus

r;k.such contradictions, or- discrepancies as human
recollection is- not infallible. A witness is not expected to be right in minute
details when retelling his story. See the case of Evarist Kachembeho &
Others vs Republic [1978] L.R.T 70. Therefore, the complaint by the

appellant’s counsel is of no merit.
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