
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
MOSHI DISTRICT REGISTRY 

AT MOSHI

LABOUR REVISION NO. 1 OF 2022

(Arising from the award of the Commission for Mediation and Arbitration at 
Moshi in CMA/KLM/MOS/ARB/65/2020)

DELIGHT AMINIELI MUSHI.......................................APPLICANT

Versus

EQUITY FOR TANZANIA LTD (EFTA)......... ..............RESPONDENT

Last Order: 17,h Aug, 2022 

Date of Ruling: 20th Sep, 2022

RULING

MWENEMPAZI, 3.

This application for Revision has been brought under section 91 (1) (a) 

(b), 91 (2) (c) and 94 (1) (b) (i) of the Employment and Labour Relations 

Act, Cap 336 R.E 2019 (the ELRA) and Rules 24 (1), (2) (a) (b) (c ) (d) (e ) 

(f) and Rule 24(3) (a) (b) (c ) (d) and Rule 28 (1) (a), (c), (d) and (e) of 

the Labour Court Rules, 2007.
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The applicant, Delight Aminieli Mushi is praying for this Court to revise and 

set aside an award by Commission for Mediation and Arbitration (CMA) at 

Moshi issued in Labour Dispute No. CMA/KLM/MOS/ARB/65/2020 and grant 

cost and any other relief deemed fit and just to grant by this Court.

The background of this matter is that the applicant Delight Aminieli Mushi 

was once employed by the Respondent (EFTA) as an Investment Officer in 

the year 2015 at Mwanza Branch and later on he was promoted to a Senior 

Section Manager working at Moshi branch in April 2017.

This revision application resulted from a labour dispute emanated from the 

Commission for Mediation and Arbitration at Kilimanjaro preferred by the 

applicant following termination of his employment with the respondent. It 

all started on 23rd April 2020 when the applicant was served with a notice 

to appear for a disciplinary hearing. He was subjected to disciplinary 

hearing on allegation of gross misconduct which culminated into 

termination of his contract of employment on 29th April, 2020. Believing 

that his termination of employment was unfair he lodged an application 

with the Commission for Mediation and Arbitration at Kilimanjaro claiming 

for compensation and terminal benefits. After hearing the dispute the CMA
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decided that the reason for applicant's termination of employment was 

justified and that a fair procedure was followed before he was terminated. 

The CMA then ordered the respondent to issue a certificate of employment 

and pay the applicant a sum of 2,598,750 being unpaid salary for the 

month of April within 14 days. Still aggrieved the applicant preferred the 

present application for revision of the CMA award before this court.

On 6th July 2022 when the matter was set for hearing this court ordered for 

the hearing to proceed by way of written submissions. The Court set the 

following filing schedule; that the applicant to file written submission on or 

before 20th July, 2022, respondent to file reply on or before 3rd August, 

2022 and rejoinder if any to be filed on 10th August, 2022. In this exercise 

Mr. Abel Ottaru learned advocate prepared and filed submission for the 

applicant while Mr. Emmanuel Anthon learned advocate prepared and filed 

submission for the respondent.

It was Mr. Otaru's submission in challenging the award that the arbitrator 

failed to evaluate the evidence presented and concluded that the reason 

for termination was fair. Arguing this issue, the learned counsel submitted 

that the arbitrator ignored and failed to evaluate evidence in "Exhibit A10"



(a hearing notice) tendered by the respondent and relied by the applicant 

to prove that he was not informed of his misconduct/allegations when 

called to a disciplinary hearing. He submitted that the notice contravened 

the provision of Rule 13(2) of GN. No. 42 of 2007 which require the 

employer to notify the employee in writing of the allegations so as to give 

him time to prepare for hearing. Challenging the said notice he argued that 

the notice notified the applicant that there was going to be a hearing to 

discuss a possible gross misconduct. He contended that failure to disclose a 

specific allegation and how the applicant was involved led to the applicant's 

failure to prepare witnesses.

Submitting further on the issue of analysis of evidence the learned counsel 

stated that the applicant was charged, found guilty and terminated based 

on an investigation report which was tendered by the respondent as 

"Exhibit A3", Challenging the said evidence, the learned counsel argued 

that the arbitrator failed to evaluate the legality of the said report. He 

submitted that the report had neither the author nor the addressee for that 

reason he argued that it did not relate to the parties in the complaint

C
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before the commission thus it ought not have been admitted or relied upon 

as evidence.

Stili challenging the validity of the investigation report the learned counsel 

also submitted that the investigator who was testified at the commission as 

DW2 was not an independent person as he was involved in the process of 

delivering and approving the loan together with the applicant. He argued 

that there was a breach of the principle of natural justice requiring an 

investigator to be an independent person. The learned counsel also faulted 

the report that it did not show how the applicant was involved and 

committed forgery of the client signature and that the arbitrator erred by 

concluding that the applicant had committed forgery.

Submitting further Mr. Ottaru criticized the arbitrator for failing to take into 

account the fact that the respondent took a long time to take disciplinary 

actions against the applicant.

The learned counsel also faulted the arbitrator for not reasoning that a 

handwriting expert's opinion was necessary in proving forgery in relation to 

client's signature and whether it was the applicant who forged it. He also 

pointed out on the contradiction in evidence of DW 1 who admitted to have



signed exhibit A8 but on cross examination he denied that the signature 

was not his. The learned counsel criticized the arbitrator for ignoring the 

contraction and ruling that the applicant had forged the signature. Besides 

that, the learned counsel also faulted the arbitrator for not considering the 

testimony of the applicant to the effect that he was acting under the 

directives of his senior who was DW2 and that his act of delivering a 

tractor to an agreed third party was permitted under clause 19(b) of the 

lease agreement.

Submitting on the second point Mr. Ottaru stated that the arbitrator had 

failed to evaluate evidence presented hence concluded that the procedure 

for termination was fair. Arguing this issue the learned counsel submitted 

that the disciplinary hearing form being the sole proof that the employee 

was given the right to be heard before penalized, in the present case 

exhibit A 5 clearly proved that the hearing was illegally done. The learned 

counsel criticized the exhibit A5 that it showed that no witness was called 

in the disciplinary hearing, no witness statement was recorded and the 

applicant did not question any witness. Thus he argued that the applicant 

was punished without any evidence. That there was no summary of the
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employee's response to the allegations recorded. He further argued that 

the fact that there was no record of Manager's findings based on evidence 

presented it meant that the manager had no findings on the hearing but 

there was a decision letter prepared to terminate the applicant before 

completion of the hearing which was exhibit A 11. He also submitted that 

the hearing form proved that the applicant was not given a room to 

mitigate before the decision to terminate was made hence contravened 

rule 13(7) of the Employment and Labour Relations (Code of Good 

Practice) GN, No. 42 of 2007.

Based on his submission the learned counsel was of the view that the 

procedure of termination was unlawful hence unfair as the applicant was 

denied his right to appeal after being given the outcome of the meeting 

because he was given the outcome of the disciplinary hearing and a 

termination letter on the same day. The learned counsel questioned the 

possibility of one appealing after being terminated. He was of the view that 

the arbitrator had erred by concluding that the applicant was terminated 

for a fair reason and procedure and thus neglected to award the applicant 

the relief sought in form CMA FI. He invited this court to consider the
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illegalities pointed out, set aside the award issued and uphold the 

applicant's reliefs sought.

In his reply submission Mr. Anthony began by submitting on the propriety 

of the CMA to determine the matter that had been sent to it before the 

internal dispute resolution methods had been exhausted. He submitted that 

the applicant had contravened the provision of Rule 4(12) of the 

Guidelines for Disciplinary, Incapacity and Incompatibility Policy 

and Procedure Rules, GN. No. 42 of 2007, He argued that the law 

requires that when the employee is aggrieved by the decision of a 

disciplinary committee, to first appeal internally then after the appeal has 

failed he ought to appeal against the outcome of that appeal and not the 

decision of the disciplinary committee. It was the learned counsel's 

submission that the applicant was not supposed to refer the matter to the 

CMA before making an appeal internally as that would deprive the 

employer with an opportunity to re-evaluate its decision which would be 

contrary to the principles of fair procedure. He argued further that the CMA 

lacked jurisdiction to entertain the matter as the law under guideline 4(15) 

of the Rules requires the employee to exhaust appeal remedy internally. He



contended that based on guideline 4(15), what should have been referred 

to the CMA is the outcome of appeal and not he decision of the disciplinary 

committee. Also he submitted that when CMA decided to determine the 

matter the arbitrator ought to have given justifications as to why he was 

entitled to hear the dispute that was not completed internally.

Furthering his submission Mr.Anthony argued that although the position of 

the CMA in determining the dispute between parties was improper but the 

applicant had failed to show how the provisions of law cited by him 

benefited his application. He contended that in his application the applicant 

had merely evaluated the evidence according to his opinion without 

faulting the decision made by the CMA.

Submitting in response to the applicant's submission which was to the 

effect that the arbitrator had failed to evaluate evidence hence concluded 

that the reason for termination was fair while failing to note that the 

procedure had not been adhered to, the learned counsel stated that the 

honourable arbitrator did evaluate the evidence tabled by the parties 

during hearing before reaching to the decision. It was the learned counsel's 

submission that the honourable arbitrator did squarely evaluate the



evidence on the required standard and found that there was a fair reason 

for termination.

Responding to applicant's submission that the arbitrator had failed to 

evaluate and consider that exhibit A 10 (hearing notice) contravened the 

provision of Rule 13(2) of the Rules by not disclosing a specific allegation 

and how the applicant was involved which led to failure by the applicant to 

prepare witnesses, the learned counsel for the Respondent submitted that 

the applicant was informed about what was going to happen on the date of 

hearing and on top of the hearing notice it was accompanied with the 

report which was subject to the source of allegations. Submitting further 

the learned counsel stated that to prove that the applicant was aware of 

the charge facing him, it was on record at page 45 of the CMA proceedings 

where the applicant testified that on 23/4/2020 he was emailed hearing 

notice, investigation report, delivery note of EFTA, supplier lease 

agreement and BOT complaint. From that piece of evidence, the learned 

counsel submitted that it was obvious that the applicant knew what was 

going on.
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With regards to the complaint that the applicant was not given enough 

time to prepare himself and his witnesses because the learned counsel 

submitted that the complaint is not true, the Counsel for the Respondent 

argued that according to the provision of Rule 13(3) of the Rules the 

employee is to be given not less than 48 hours and based on the hearing 

notice the hearing was to be conducted on 27th April, 2020 and the notice 

was issued on 23rd April, 2020 which was about 96 hours before the 

hearing. He thus argued that the applicant was given enough time.

On the complaint that the applicant was charged, found guilty and 

terminated based on the investigation report which is Exhibit A3, the 

learned counsel submitted that the submission was incorrect. He submitted 

further that it was on record at page 23 where DW3 was testifying as the 

chairman who held the disciplinary meeting where he stated that during 

hearing there were various witnesses including Elias Leasa, Abayesu and 

Washington. He also submitted that other witnesses were involved through 

conference call due to outbreak of COVID-19.

Regarding the complaint that the investigation report lacked the quality of 

a report as it did not have the author and addressee the learned counsel
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responded that Elias Leasa was the one who tendered the report and it 

was admitted as the record shows on page 19 of the CMA records. That 

the honorable arbitrator was recorded to have stated that the document 

was accessed through email and parties present at the hearing were all 

able to see the addressee of the report.

With respect to the issue of expert witness upon the signatures the learned 

counsel submitted that the law under section 75 of the Evidence Actr, Cap 

6 R.E. 2019 allows comparison of signatures by court in order to ascertain 

the validity of the same. He thus argued that it was proper for the CMA to 

rely on the testimonies if the witnesses as they refuted to have signed the 

equipment delivery note and delivery note of the supplier which was exhibit 

A6. He further submitted that the applicant mislead this court by giving a 

wrong interpretation of section 49 of the Evidence Act (supra) that there 

must be an expert involved |n order to prove a particular signature. He 

submitted that the law requires a person who is acquainted with the 

knowledge of handwriting and signature and that person could be a person 

who previously saw the handwriting.
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Regarding the complaint that the chairman of the disciplinary committee 

did not fill in the disciplinary hearing form, the learned counsel responded 

that according to the provision of Rule 4(9) it is not mandatory to record 

everything that transpired during the disciplinary hearing rather it is 

mandatory to give brief reasons for the decision and for the chairman to 

sign the form and give it to the employee. He argued that the Exhibit A5 

did comply with the requirement,

Last but not least was the issue of hearing form and the question of 

mitigation, the learned counsel responded that these were new issues 

which were not raised in the CMA proceedings citing the case of Juma vs. 

Manager PBZ Ltd and others [2004] 1 EA 62 the learned counsel 

submitted that the applicant is not allowed to introduce new issues which 

were not raised and decided by the honourable arbitrator because at the 

moment he is challenging the decision made by the arbitrator and not what 

he did not plead.

Finally, the learned counsel responded on the complaint as to why there 

was a change of arbitrators. He submitted that on 6th August, 2021 at page 

35 of the CMA records, honourable Batenga did give reasons as to why she
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had to take on the matter as the former arbitrator had been transferred to 

another station. In the end the learned counsel prayed for the whole 

proceeding and award of the CMA to be quashed and set aside and 

applicant be ordered to file his appeal to the respondent.

After going through the proceedings, affidavit and submissions made, I 

noted a very important matter that was brought up by the respondent in 

his submission in response to the application at hand. Before responding to 

the submission made by the applicant the learned counsel for the 

respondent questioned the issue of propriety by the CMA to determine the 

matter. In other words, the learned counsel Invited this court to decide 

upon the issue of competency of the application before the CMA. 

Submitting on the issue the learned counsel explained that the respondent 

had raised a preliminary objection in the CMA to the effect that the CMA 

was incompetent to determine the matter as the applicant had contravened 

the provision of Rule 4(12) of the Guidelines for Disciplinary 

Incapacity and Incompatibility Policy and Procedures Rules, GN. 

No. 42 of 2007 (The Guidelines). The cited provision states that;
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"An employee may appeal against the outcome of a hearing by 

completing the appropriate part of the copy of the disciplinary form 

and give it to the chairperson within five working days of being 

disciplined, together with any written representations the employee 

may wish to make. The chairperson must within five working 

days refer the matter to the more senior level of management, 

with a written report summarising reasons for the disciplinary action 

imposed̂  the appealing employee must be given a copy of this 

report."(Emphasis added)

Looking closely at the above cited provision, I am inclined to agree with

the respondents counsel that the application before the CMA had been

preferred prematurely contrary to the requirement of the law. The law

allows the employee who has been aggrieved by the outcome of the

disciplinary hearing to appeal against the decision through a procedure

provided in the above cited provision. The phrase "may appeal" as used in

the above cited provision implies that the decision to appeal is optional to

the employee. Therefore, if the employee wishes to appeal then he must

follow the procedure provided by the law. Rule 12 cited above provides for

the requirement or guideline to be followed in the event that the employee

wishes to appeal. Therefore, the law does not give room to the employee

to choose where to appeal, this provision of the law is clear that the
Page 15 of 17



employee who wishes to appeal must fill out a form and submit it to the 

chairperson who must then refer the matter to a more senior level of 

management.

The law has explained under Rule 1(1) of the Guidelines that the purpose 

of the guidelines is to provide for a fair procedure to be applied, therefore 

it is my considered opinion that for purposes of fairness both parties are 

called upon to observe the rules and guidelines provided by the law. In 

view of this I must agree with the respondent's counsel that the applicant 

ought to have first appealed within the institution before instituting a 

complaint with the CMA. The guidelines are clear on the procedure and 

avenues provided by the law when the employee is aggrieved. Rule 4(15) 

of the Guidelines states;

An employee wishing to challenge the outcome of the appeal, may 

utilise dispute mechanisms contained in the Employment and Labour 

Relations Act. The time period within which to exercise these 

rights shall commence from the date the employee is advised of 

the outcome of the appeal. (Emphasis added)

Examining the above provision of the law one may note that the law allows 

the employee to utilize other dispute mechanism contained in the Act, like
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instituting a complaint with CMA, however this is subject to the time when 

he is advised of the outcome of the appeal. This means that the aggrieved 

employee must exhaust the remedies provided internally before resorting 

to other dispute resolution mechanism provided in the Act.

In light of the above it is the finding of this court that the CMA determined 

the matter prematurely and therefore the same was incompetent for 

contravening the law as explained above.

For the foregoing reasons I find this application for revision lacking merit 

and proceed to dismiss it. The CMA decision and orders are hereby 

quashed and set aside. The applicant, if so wishes, may challenge the

decision by following a proper channel. It is so ordered.
___ * xX

T. MWENEMPAZI 
JUDGE 

20th SEPTEMBER, 2022
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