


Throughout the hearing of this case, the Republic was represented by
Peter Ilole, learned State Attorney whilst the accused enjoyed services of
Paul Obwana, learned advocate.

The prosecution side, in a bid to prove the allegations, paraded three
witnesses namely, Ester Ryoba Mwita PW1, Ryoba Mwita PW2 and
Rhobi Nyamhanga PW3. Further, the prosecution tendered in evidence,
during preliminary hearing, three documentary exhibits to wit, PF3 of the
two victims notably, Ester Rycba Mwita (PW1) and Ryoba Mwita (PW2) and
a sketch map of the scene of crime. All the three exhibits were received
and marked as exhibit P1 collectively.

In defence, the accused fended for himself under ocath and called other
three witnesses namely, Daniel Bitara Rimo (DW2), Makoyo Magaigwa

Makoyo (DW3) and Wankuru w/o Mwita Kondoko (DW4).

As I begin my deliberation on this case, it is apposite to mention that the
accused and victims are relatives. The victim Ryoba Mwita Kondoko (PW2)
is the elder brother of the accused though from different mothers whereas
Ester Ryoba Mwita is a wife of PW2 and therefore a sister-in-law of the

accused.
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cut him with machetes on different parts of his body including head, arm,
hand and legs. Consequently, PW2 then fell down and lost consciousness.
PW2 stated that the assailants believed that he was dead because before
he completely fell unconscious, he heard them saying that he (PW2) was
gone.

Rhobi Nyamhanga (PW3) was among the persons who arrived at the scene
of crime in response to the alarm raised by PW2. He found PW2 laying on
the ground while excessively bleeding. He, in collaboration with other
samaritans, rushed him to Mugumu Designated District Hospital. Owing to
the severity of injuries that PW2 sustained, he was referred to Bugando
Referral Hospital. Although PW2 survived by mercy of God, he has
sustained permanent physical disorder. PW2 demonstrated to the court the
* cut wounds on his body. The prosecution tendered PF3 of the two victims
(exhibit P1 collectively) which tell it all the nature and extent of the injuries
that were inflicted on the victims.

PW3'’s evidence was that, on arrival at the scene, he only saw two culprits
namely, Marwa Mwita Kondoko and Latoya Mwita Kondoko. PW3 insisted

that he did not see the accused Philimon Wansato Mwita at the scene.

In his defence, the accused Philimon Wansato Mwita denied the charge. He

stated that on the fateful day he was at his home with his mother and two
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After the closure of the case for both sides, counsel had opportunity to

make their final submissions.

Mr. Ilole candidly submitted that the prosecution proved both counts
beyond reasonable doubt. He elaborated that the victims PW1 and PW2,
properly identified their assailants as the incident took place in the broad
day. He contended that the victim’s evidence is always the best evidence.
Still on identification, Ilole expounded that the victims knew the assailants
very well before the incident for the accused person and other two
assailants are young brothers of Ryoba Mwita Kondoko (PW2) and were

living in the nearby localities as such, the identification was proper.

The learned State Attorney continued that the prosecution side brought
PF3 of the two victims which establish that the victims were seriously
attacked. He also pointed out that the weapons used by the accused were
deadly, a fact which signifies that the accused intended to cause death of

the victims.

Mr. Ilole criticized the defence evidence on the ground that it was full of
contradictions. He lamented that DW1 said that he was not at the scene of

crime rather he was at home with Marwa Mwita and Latoya Mwita but
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The learned State Attorney concluded that the prosecution case was
proved beyond reasonable doubt. As such, he beseeched the court to find

the accused guilty and consequently convict him.

In contrast, Mr. Paul Obwana was of strong views that the Republic failed
to prove its case beyond reasonable doubt. He said that it was incumbent
upon the prosecution to prove the case as provided under section 110(1)
and (2) of the Evidence Act.

Obwana submitted that PW1 and PW2 had the duty to prove what they
alleged but that was not done. He said that the prosecution evidence is

tainted with a number of loopholes;

The learned defence counsel contended that the case was initiated by a
defective. charge or information contrary to section 135 of the Criminal
Procedure Act. He clarified that the information reads Philimon s/o
Wansato Mwita whilst PW1, PW2 and PW3 referred him as Wansato s/o
Mwita Kondoko. According to the counsel, Wansato Mwita is different from
Philimon s/o Wansato Mwita. He submitted that it is the law that where the
charge is defective, it cannot ground conviction. The counsel sought
reliance on the case of Geofrey Simon and another vs Republic,

Criminal Appeal No. 296 of 2018, CAT at Arusha at page 8 to support his
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that DW4 did not see the other accused Marwa Mwita and Latoya Mwita at
home the whole day on the fateful date does not mean that it the accused

who committed the offence, the counse! opined.

Mr. Obwana continued to tell the court that DW4 stated that the accused
was present at home for all that time when they were going to search for
the culprits Marwa Mwita and lLatoya Mwita at the accused home. The
defence counsel opined that this is an indication that the accused was not
involved in the commission of the alleged offences and therefore was not

mentioned by any person.

Finally, Mr. Obwana assaulted the demenour of PW2. Mr. Obwana
submitted that since PW2 testified that the accused is not a biological son
of his late father, such evidence suggests that PW2 had grudges with the
accused and therefore there was a possibility to frame up the case against

the accused. The counsel invited the court to treat PW2's evidence with

caution.

I have carefully appraised the evidence adduced by parties. I have also
accorded a deserving attention to the counsel’s submissions. Without much
ado, it is important to state here that there is no dispute that the two

victims were attacked and severely injured. According to the PF3 of the
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the incident to know the assailants. This is because both victims fell
unconscious shortly after they were attacked. Thus, it remains a fact that

the only eye witnesses are the victims i.e., PW1 and PW2.

I also keenly observed the demenour of Daniel Bitara Rimo (DW2)
while in witness box and I arrived at the conclusion that he was not a
truthful witness. He gave a contradicting account when he was being cross
examined as to whether he witnessed the incident. Further, his appearance
suggested that he was telling lies. For example, while under cross
examination, DW2 stated that he did not witness the incident because
there were bushes between where he was grazing and scene of crime.
However, later on, he said that he found Marwa Mwita and Latoya Mwita
Kondoko cutting the victim (PW2) when he arrived at the scene. To cap it
all, upon further cross examination, DW2 said that Marwa Mwita and
Latoya Mwita Kondoko took at their heels when they saw him coming to

the scene of crime. Admittedly, his testimony was inconceivable and

inconsistent with truth.
Moreso, the accused’s mother DW4 testified that the whole day of 9t
February, 2010, Marwa Mwita Kondoko and Latoya Mwita Kondoko were

not at home whereas the accused testified to the contrary. This made me
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