


evicting, damaging, wasting, alienating, disposing or selling in any how
the applicant’s piece of land situated at Musoma within Mara region

pending the hearing and determination of the main suit.

Upon being served with the chamber summons and supporting joint
affidavit, the respondents filed their counter affidavit along with a notice

of preliminary objection on point of law to the effect that:

The orders prayed for in the instant application cannot be granted
by this Honourable Court since they.are sub judice under the

Commissioner of Minerals.

When the matter was called on for hearing of the preliminary objection,
the respondents were represented by Victor Kisaka, learned advocate
whilst the applicants had the services of Bernad Msalaba, learned

advocate.

Submitting in supporting of preliminary objection, Mr. Kisaka argued that
the matter is purely on mining issue and that the law governing it is the
Mining Act [Cap 123 R.E 2019]. He added that under section 119 (2) of
the Act, the Commissioner may issue an order sought by the applicants.
Mr. Kisasa further proceeded that through this provision, the
Commissioner issued a notice dated 20 April, 2022 stating that the

Mining Commission issued an injunction on 16% February, 2022.
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applicant’s counsel thus, concluded that the objection is devoid of merits

and prayed to be dismissed with costs.

In rejoinder, Mr. Kisaka was of the view that mining matters are closely
related to land issues, that is why the miner who is issued with a mining
license cannot proceed with mining operations unless he is in agreement
with land owners. The counsel reiterated that what the applicants are

seeking is already granted.

I have carefully gone carefully through submissions advanced by counsel
for both parties. The core issue for determination of this preliminary
objection is whether the orders prayed for in this application are sub judice

before the Mining Commission.

In this application, the applicants prayed for this court to issue temporary
injunction order restraining the respondents and their agents from
evicting, damaging, wasting, alienating, disposing or selling in any how
the applicant’s piece of land situated in Musoma within Mara region
pending the hearing and determination of the main suit. The main suit
which the applicants referred to is Land Case No. 12 of 2021 in which the
applicants claim against the respondents the payment of two hundred

twenty million Tanzanian shillings (220,000,000/=) as a specific damages
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I have glanced at the letter/order issued by the Commission. Indeed, it
contains nothiﬁg about the dispute between the applicants and
respondents. Further, the said notice does not talk about ownership or
disposal of the land in dispute. It only restrains people from carrying on
mining operations. In addition, as.rightly argued by the applicants’
counsel, this application was filed prior to thg issuance of order by the

Commission hence it cannot be said to be, sub judice.

Having canvassed the application documents and submissions by the
counsel, I am at one with the applicants’ counsel that the matter before
this court is purely land dispute. Looking at the reliefs sought in this
application and the nature of claim in the main suit (Land Case No. 12 of
2021), it is common cause that the matter‘is not about mining dispute
rather it is on ownership of land. The powers of the Mining Commission
in deciding disputes vested under section 119 (2) of the Mining Act should
be in conformity with the disputes stipulated under section 119 (1) of the

Act. The section reads;

119.~(1) The Commission may inquire into and decide all disputes
between persons engaged in prospecting or mining operations,

either among themselves or in relation to themselves and third
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