


The. appellant claimed that he acquired the suit land in 1960 through
clearance of virgin land and that he has been using it peacefully until 2007
when the dispute arose. The appellant also called other witnesses namely,
Mtongori Mahobe (PW2), Daniel Chacha (PW3) and Charles Kibona Kiserere

(PW4). In addition, the appellant tendered seven (7) documentary exhibits.

On the contrary, the respondents strongly disputed the appellant’s claims.
The substance of their testimonies was to the effect that they got the suit
premises from their parents. DW1 Boroye Nkororo said that his father was
using the suit land from 1978 until 1998 when he passed away. Likewise,
DW2 Werema Mwita testified that he got the suit land from his grandmother
Mugusuli Wang'engi who lived in the said suit premises from 1978 to 2007
when she passed away. DW2 further said that his grandmother was buried
in the suit premises. In addition, the respondents called other three
witnesses namely, Makorere Mathayo (DW3), Mwita Boroye (DW4) and Ester

Werema (DW5).

After hearing the evidence of both parties, the trial Tribunal visited the locus
in quo on 7" December, 2021 and thereafter the matter was scheduled for

delivery of opinion by assessors on 20* December, 2021.
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. That, the trial court grossly erred in law and fact for delivering
judgment in favour of the respondents without proper valuation (sic)
of the entire evidence

. That, the trial tribunal erred in disregarding the testimony of the
appellant and his witnesses and weight of exhibits which clearly prove
that the disputed land is the legal property of appellant.

. That, the trial tribunal erred in law and fact for delivered (sic) judgment
in favour of the respondents while the coram of the tribunal was not
properly constituted as assessors did not participated (sic) in full trial
. That, the trial tribunal erred in law and fact for failure to observe the
procedure of visiting locus in quo as how the visit to the locus in quo
was conducted and whether parties were asked to comment on the

findings noted during the visit.

When the matter was called on for hearing, M/s Mary Joakim, learned

advocate appeared for the appellant whereas the respondents fended for

themselves.

In arguing the appeal, M/s Mary Joakim consolidated the 1%, 4% and 5%

grounds and argued them conjointly while she abandoned the 2™ ground.
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counsel submitted that it is a mandatory requirement under section 23 of
the Land Disputes Courts Act that the matter should be heard with the aid
of two assessors. Since the Chairman had decided to proceed without
assessors, it was wrong to invite them again, Ms Mary Joakim submitted. As
such, she argued that the decision of the trial Tribunal is a nullity. To fathom
her position, Mary referred this court to the case of Neema Upend’o and
two others vs Eliewaha M. Mfinanga, Land Appeal No. 269 of 2019 HC

at Dar es Salaam (Land Division).

With regard to the 7" ground, the appellant’s counsel submitted that the
trial Tribunal erred in law by failing to follow the procedure in visiting the
Locus in quo. The counsel elaborated that after visiting the locus in quo, the
trial Tribunal was supposed to summon the parties and give them a brief on
the evidence obtained at the locus in quo. On this, she referred to the case
of Abdul Abdallah Mnola and another vs Joseph Simon Malima, Land

Appeal No. 39 of 2021 at Dar Es Salaam (Land Division).

In fine, the appellant’s counsel prayed the court under section 43 of the Land
Disputes Courts Act to review the whole proceedings, nullify and set aside

the judgment of the trial tribunal. She also prayed for costs.
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they got their respective pieces of land from their parents. DW1 Boroye
Nkororo said that his father was using the suit land from 1978 until 1998
when he passed away. Likewise, DW2 Werema Mwita testified that he got
the suit land from his grandmother Mugusuli Wang‘engi. Their claims were
supported by DW3 Makorere Mathayo who told the Tribunal that he is the
village chairman since 1975. He said that in 1978 they allocated the suit
premises to 2" respondent’s father and 3" respondent’s grandmother as
well as the appellant’s father. DW3 clarified that each of the party has his
own land at the suit premises. Moreso, the Tribunal visited the suit premises
and was satisfied that the suit land belongs to the respondents. Like the trial
Tribunai, I am of the firm findings that on balance of probability, the

respondents established that they are lawful owners of the suit premises.

In addition, the appellant’s counsel attacked the trial tribunal proceedings on
the ground that after visiting the locus in quo it was duty bound to summon
the parties and give thg-:m a brief on the evidence obtained at the locus in
quo but this was not done. She cited the case Abdul Abdallah Mnola and
another vs Joseph Simon Malima, Land Appeal No. 39 of 2021 at Dar Es
Salaam (Land Division) to augment her contention. I had perused the

proceedings dated 07/12/2021. 1t is clear that the trial Tribunal visited the
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