





In defence, the respondent refuted the appellant’s claims. The respondént
called two witnesses to wit, himself Koyi Sarungi (DW1) and his mother
Dorice Awino Sarungi (DW2). Besides, the respondent produced nine (9)
documentary exhibits. The respondent stated that he was given the disputed
land by his mother in 1999 after he retired from public service. The
respondent continued that he has been using land since in 1999 until in 2013
when the dispute arose. His evidence was supported by his mother who
clearly told the trial Tribunal that she got the disputed land from her late
husband Chief Sarungi. DW2 said that her husband gave her two pieces of
land one being the suit premises which she was using for agriculture. DW2
stated that she was using the land for cultivation until in 1999 when she
gave it to the respondent. DW2 expounded that the appellant's mother was

also given land for cultivation and that is where the appellant is now living.

After hearing the evidence of both parties, the trial Tribunal on 25% August,
2021 visited the locus in quo and on 9% September, 2021, both assessors
gave their opinion in favour of the respondent. Thereafter, the Chairman
went on to compose judgment which he delivered on 22" October, 2021.
However, the trial Chairman did not evaluate the evidence adduced before

the Tribunal to wit, he did not go into the merits of the case instead he
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the court or tribunal has no jurisdiction to try it. The only remedy for time
barred suit is to dismiss it and not more. See the cases of MS. P & O
International Limited vs Trustees of Tanzania National Parks,
Civil Appeal No. 265 OF 2020, CAT at Tanga and MM Worldwide
Trading Company Limited and 2 Others vs National Bank of
Commerce Limited Civil Appeal No. 258 OF 2017, CAT at Dar Es

Salaam.

In view of the above deliberations, it is my considered findings that the
trial Chairman erred in law and fact to hold that the suit is time barred
and yet proceeded to declare the respondent lawful owner of the suit
premises. In consequence, I quash and set aside the judgment and
decree of the Trial Chairman dated 22" October, 2022. I hereby direct
that the trial Tribunal to recompose the judgment by determining the suit
on merits i.e., by wholly evaluating the evidence of both parties.
Thereafter, whoever is dissatisfied with the findings may take appropriate
actions. Given the circumstances of the case, each party should bear its

Own costs.

It is so ordered
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