


two million (22,000,000/=). The appellant claimed that he lawfully acquired
the land in dispute by sale from one Kurate Saiya at the consideration of four
herds of cattle via sale agreement dated 15% day of February, 2002. He
therefore prayed the court to declare him a lawful owner of the suit land and

issue an eviction order against the respondents.

To prove his claims, the appellant called four witnesses namely, Joseph
Mbegete (PW1), Ernest Saiya (PW2), Kurate Saiya (PW3) and Stephen
Joseph Mbegete (PW4). Further, the appellant produced one exhibit to wit,
the sale agreement dated 15" February, 2002 which was admitted and

marked exhibit PE1.

The appellant’s evidence was that he purchased the suit land from Kurate
Saiya (PW2) in 2002 but later on i.e., 2004, the said land was encroached
by the respondents who forcibly evicted him. He said that the said agreement
(exhibit PE1) was prepared in the village office. The appellant’s version was
supported by PW2, PW3 and PW4, PW2 Ernest Saiya testified that the land
was sold to the appellant in 2002. However, contrary to the appellant, PW2
said that the respondents invaded the suit land in 2010. PW4 Kurate Saiya

who claims that he is the one who sold the land in dispute to the appellant
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and was allocated the same in 1997. He said that he was allocated land

measuring 200 x 800 paces.

Albam Kimune (DW3), on his part, told the trial court that he did not have

interest in the disputed land.

Further, Paulo Ryoba (DW4) had similar contention. He said that he was
allocated land measuring 100 x 800 paces by Nyichoka Village Council in
1997. He said that at that time, the village chairman was Nyangaka (DW5).
In addition, the respondents called Emmanuel Nyangaka (DWS5), Paulo
Katongo Japhet (DW6) and Bryton Makuru Manchere who were village
leaders and members of the village council. Their testimonies were to the
effect that the respondents applied for and were allocated the suit premises

at the time when they were in power.

Apart from the evidence adduced by the parties, the trial Tribunal visited the

locus in quo.

Upon appraisal of the evidence, the trial Tribunal was of the findings that
the appellant’s claims were baseless. It thus proceeded to declare the 1%,

2" and 3 respondents the lawful owner of the respective suit premises.
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council and they brought witnesses who were members of the village council
at the material time. He added that the trial Tribunal visited the locus in quo
and found the respondents’ residential houses which appeared to have been
there for a long time. In fine, Mahemba concluded that the trial Tribunal’s
decision was correct and therefore prayed for dismissal of the appeal with

costs.

Having considered the submissions, grounds of appeal and the record, the
issue for determination is whether the trial Tribunal was right to declare the

respondent’s lawful owners of the suit premises.

This being the first appellate court, I took time to navigate through and re-
evaluate the evidence adduced. The appellant’s claim is that he bought the
suit land from one Kurate Saiya (PW3). He said that the sale agreement
(PE1) was prepared and witnessed by the village authority. I had an occasion
to scan the said exhibit PE1l. In fact, the said exhibit purports that the
agreement was made before the village leaders namely, chairman, secretary
and one member but there are no names of those leaders nor does the
exhibit bear their signatures of the alleged village leaders. To cap it all, the

document does not have the official stamp of the village council. In addition,
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