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This is an application for temporary injunction orders. The applicants, by way
of chamber summons supported by an affidavit, brought this application
praying this éourt to issue an order restraining the respondents in particular
1%t respondent, their agents or anyone acting on their behalf from
demolishing the suit premises pending hearing and determination of the
main suit to wit, Land Case No. 10 of 2021 (before Hon. Mahimbali, 1.). The
application is made under section 8 and Order XXXVII Rule (1)(a) of the C_ivil

Procedure Code.,

In the supporting affidavit, the applicants state that, by virtue of granted
rights of occupancy (certificate of title), they are lawful owners of the suit
premises which are Iocated along Tarime-Natta Road within Tarime Urban.

The applicants further contend that the first respondent issued them with a
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commend counsel for both parties for their compliance with the filing

schedule and enriching submissions.

Submitting in support of the application, the applicants’ counsel, Mr. Edson
Kilatu said that the application is meritorious in that it has met the basic
requirements for issuance of temporary injunction as Aenunciated in the
famous case of Atilio vs Mbowe (1969) HCD No. 284. Mr. Kilatu submitted
that the above-mentioned case laid down three principles governing the

grant of injunction namely,

1. There must be serious question to be tried on the facts alleged and a
probability that the plaintiff will be entitled to the reliefs prayed

2. That the court’s interference is necessary to protect the plaintiff from
the kind of injury which may be irreparable before his legal right is
established, and;

3. That on the balance there will be greater hardship and mischief
suffered by the plaintiff from withholding of any injunction that will be

suffered by the defendant from granting of it.

On the first ground, the applicant’s counsel strongly submitted that the

suit premises are in a danger of being demolished by the 1% respondent






Finally, the applicants’ counsel concluded that the present application is
in all fours of the tests established in Atilio’s case hence he prayed the
court to find merits in the application and consequently grant the sought

temporary injunction.

In rebuttal, the respondents vehemently resisted the application. It was
the respondents’ contention that the applicants’ certificates of occupancy
were issued in respect of the road reserve area as such, the applicants
have no legal ownership over the disputed land. The respondents’ counsel
reiterated that the suit premises were declared a Public Highway in 1962
via G.N. 471 of 1962 and in 1967 through Rule 2 of the Highway Rules,
the road reserve was widened from thirty-three (33) feet to seventy-five

(75) feet on each side from the centre of such highway.

The respondents’ counsel submitted that the suit premises are undeniably
within the stipulated distance of the highway. The counsel further
submitted that whereas the area was declared a public highway since
1962 and in 1967 its width widened to seventy-five (75) feet from the
centre, the applicants were allocated the said land from 1985 onwards.
As such, there is no possibility of the applicants succeeding in the main

suit, the respondents’.counsel .argued. Connotatively, the respondents’
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their funds. The respondent’s counsel concluded that granting an
injunction would subject the 1% respondent to gross inconveniences than
the applicants in that the applicants can be adequately compensated in

monetary terms.

In addition, the counsel for the respondents referred to the case of
Hamad M. Hamad and 94 other vs Tanzania National Roads
Agency (TANROADS) and others, Land Case No. 191 of 2011, HC at
Dar es Salaam and submitted that the applicants must meet all the three
tests enunciated in Atilio’s case in order to obtain an injunction order.
The counsel submitted that the applicants failed to establish all the three
tests. In fine, the counsel for respondents prayed the court to dismiss the

application with costs.

I have had an occasion to carefully scan the submissions made by the
parties along with depositions filed in court. I agree with counsel for both
parties that the case of Atilio (supra) is still a good law in determining
applications for temporary injunctions. I will therefore deliberate this

matter in line with the principles developed in Atilio’s case.






been carried out to ascertain the value of the applicants’ pieces of fand.
This explains that in case the applicants are removed and their structures
demolished it would be cumbersome to measure the compensation. As
such, If the applicants win the main suit, they stand to suffer irreparable
damage for there will be no valuation to assess compensation. Moreso,
the applicants are likely to suffer irreparable injury in particular those who
are using the premises for residential purposes. This is because they have
no sufficient time to look for alternative residence given that they have
all along been owning the land under certificates of occupancy which is

believed to be the safest mode of ownership.

On the last test that on the balance there will be greater hardship and
mischief suffered by the plaintiff from withholding of any injunction than
that will be suffered by the defendant from granting of it, the respondents
have submitted that granting injunction would stop constructions and
may trigger the bidders to sue the 1% respondent for costs incurred |n
that it has already advertised the tenders. Further, they contended that
the donors may pull out their funds. Whereas I agree that granting
injunction will, in a way, inconvenience the 1% respondent, its

inconveniences would not beias hard as the applicants would encounter
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