IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
(MOROGORO DISTRICT REGISTRY)
AT MOROGORO -
- LAND APPEAL NO. 22 OF 2022

(Arising from the dec_-/.é/on of District Land and Housing Tribunal for

Kilombero in Land Appeal Case No. 409 of 2019 and Original Land Case
No. 19 of 2019 of Malinyi Ward Tribunal)

EMMANUEL NGWENUKE......oommsrssassssnsnens R APPELLANT
VERSUS |
" NISIFORI MRUNDI .....coomrimnersiansnrsssannnnas N 15T RESPONDENT
HASSANI KIWELE........ [T T ++enrs2V? RESPONDENT
DANIEL KALIMANG'AS............ e S 3RD RESPONDENT .
RULING

Date of last order; 27t" October, 2022
Date of Judgment: 1% November, 2022

MALATA, J | |

This is a second appeal filed by the appellant, Emmanuel
Ngyvenuke in this Court on 27% July, 2020 challenging the Judgmeht and
Deéree of the District Land and Housing Tribunal for KiIomberO/Ulanga
District at Ifakara (“the DLHT) in Land Appeal No. 409 of 2019 delivered
on 27" May,2020. The first appellate tribunal dismissed’ the ap,pellant’s
appeal for lack of merits While upholding the lower tribunal’s decision. In
his petition of appeal, the appellant waé armed with four grounds.

On 5% October, 2021 the respondents’ cohjdintly filed a reply
armed with a prelimivnary objection to the effect that, the Appé_al was
time barred, thence prayed the same to be dismissed with cost.
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When this appeal called for hearing on 27 October, 2022 the
appellant was 'absence but appeared through Ms. Josephine Mbena
Learned Advocate while the respondents appeared in person. As matter

of law, this Court decided to firstly deal with the preliminary objection.

Before submitting, the Resppndents prayed to the Court for leave
to allow the 3™ Respondent,-Mr. Daniel Kalimang'asi to submit on the
preliminary objection on their "behalf. Reacting thereto, Ms. Mbena
learned counsel had no obj'ection. Thus, leave was accordipgly granted.
Impressively, Mr. Daniel Kalimang‘asi submitted that the appeal before
this Court is time barred as it has been filed beyond the mandatory

'pre's_cribed period of time which is 60 days from the date of the decision.

Mr. Kallmang asi contlnued to subm|t that the Appellant is
' appeallng against the ]udgment in Land Appeal NO.409 of 2019 by the
District Land and Housing Tribunal for Kilombero from original Land
Case No. 19 of 2019 of Malinyi Ward Tribunal. The impugned judgment
was -delivered on 27t May, 2020 and the‘p'resent appeal was filed on | |
27" July, 2020 which is_6i( clear days after the date of Judgment. As this
appeal originated from Ward tribunal then it had to be filed within 60
days. He referred thls Court to Secfion 38(1) of the Land DiSputes
Courts’ Act [Cap. ‘216_' of 2019]. He, finally pressed that, the appeal
is time barred and asked the Court to dismiss it with costs. ,

Ms. Mbena for the appellant conceded that the appeal was filed
beyond the time limit prescribed by the law which is sixty (60) days. .
H\ovl/e\_/er,' it was contended that the time spent by the Appellant waiting
to be supplied With copy of Judgment be-ekcluded in accordance with
section 19 (2) of the Law of Limitation Act, [Cap. 89 R. E. 2019]. Ms
Mbena submltted on the basis that, Appellant could not have filed the
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appeal without Judgment. It was stated that the appellant applied for
copies of judgment and proceedings on 20t July, 2020 and availed with
“on 27t July, 2020 and proceeded to file this Appeal on the same day.
She asked the Court to exclude the time spent for waiting to be supplied

with copy of Judgme‘nt.

Ms. Mbena argued that, should the Court agree to the respondents
then the remedy is not to dismiss but to strike it out. As to the prayed
for costs, it was submitted that, it should not be imposed as the case is
yet to be determined on merits. Finally, it was submitted that, the

preliminary objection is misconceived thus need to be dismissed.

I have gone through the submissions r'nade -by Mr. Daniel
Kalimang‘asi on behalf of the Respondents herein and the epposing
~ submissions made by Ms. Mbena learned Adv_ocate for the appellant.
Before proceeding to determine the matter, I find indebted to start by
cit_ing_the cornerstone Section 38 (1) ‘of the Land Disputes Courts” Act
[Cap. 216 of 2019], which provides; -

"Any party who is aggrieved by a dec/s/on or order of the

District Land and Housing Tribunal in the exerC/se of jts
appe//ate or revisional ]urlsdla‘/on may Wlthln sixty days
after the date.—af—the—deels:an—or-arder, appeal to the High -
Court; |
Provided that the High Court may for good and suff/C/ent cause
extend the time for filing an appeal either before or after such

period of sixty days has expired.” -

As correctly submltted by respondents and conceded by the
appellant it is undisputed ‘that the appeal was filed out time in

contravention of section 38 (1) cited herein above. However, Ms. Mbena

-
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argued that if the Court excludes the number of days spent by the
appellant struggllng to obtained copy of Judgment and decree, then this
appeal would be in time as per section 19 (2) of the- Limitation Act,
[Cap. 89 R E. 2019] as it provides: - | | | |
"In computing the perlod of limitation prescribed for an appea/
an- application for /eav_e ,to appeal, or an application for review
of judgmént; the a’ay. on Wh[c/z tﬁe Judgment cdmp/a/ned of i
- was de/ivefeaj - aﬂd’i the period .of time fec}u/rea’ for obtaining a
copy. of ‘t/7e decree or order appealed 5fff0m or soug/n"_to. be

reviewed, shall be excluded”. .

‘__It is in this Court’s firm view that, the requirement obtaining .and 5
attach_ing. coby of judgment and decree to the petition of appeal on |
- matters originating 'frdm ward tribunals is unfounded in law. What the
law under section 38 (2) requires is fi I|ng a petltlon of Appeal in the
District Land and Housing Tribunal which. heard the appeal as fi rst
appellate trlbunal. On receipt of the petltlon of appeal, section 38 (3) .
the Land Disputes Courts’ Act [Cap. 216 of 2019] requires that; -

“Upon recejpt of a petition under thisbsectiodn( the District Lahd N

and Housing Tribunal shall within fourteenv a’ay's"'cﬁspatch the

petition together with the record of the proceedings in, the

' Ward Tribunal and the District Land and Housing Tr/buna/ to

the High COU/’Z'” ' . o \

Based Qn the above provision of the law, 'this Court finds that, \

there is no requirement of \attachin'g judgment and decree to the petition'/
of. appeal but only to file petition with Tribunal and. on receipt df the
" same dispatch ‘the petltlon together with the record of the proceedlngs
in the Ward Tribunal and the Dlstrlct Land and Housmg Tribunal to the -

ngh Court. L .
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As to the opinion b’y'Ms.-Mbena on invocation of section 19(2) of
the Law of Limitation Act, [Cap. 89 R. E. 2019], this Court-is of the
firm legal posrtlon that the same can only be invoked if the law requires
attachment of Judgment and decree in f|l|ng petltlon of appeal. This is

" not one of the requrrements in this kind of the petition under section 38

~ supra. As such the appellants argument lacks Iegs to stand on thus no

merits. |

The fundamental questlon that needs to be answered IS what is
~ the effect of this petition of appeal filed out of time limit? -
In response thereof, I am gurded by principles in Civil Appeal No. 457

- Of 2020 between North Mara Gold Mine Limited Vs Sinda Nyam

Boge Ntora (Coun‘ of Appea/ unrepon‘ed) while reconfi rm|ng its -

previous decision held that; - | | | -
| With respect to the respdﬁdent’s counsel, this has been our
posjtion in our pre‘v/ous decisions such as‘ Hezron M.
Nyachia v. T. anzanla Union of Industrial and Cammerc:al_

- Workers - & Another, Clwl Appeal No. 79 of 2001 | "
: (unrepoﬁed), cited in another L_/nre,qoﬁed case of The
D_irector General NSSF V. Consolata 'Mwakfstl, - Givil
Application No._329/01. | of 2017. In the latter case we'held: -
- "Ttis important to state here that; the Court cans:dered
 the effect of the appllcatlan filed out of time ln the High
Court and its consequence under S. 3. of the Law of
Limitation Act. The authority -is “therefore /'napp//cab/e -to

- proceedings filed in this Court. The réason is that the Law of .‘

~ Limitation Act does not app/y to. such. proceedings. Ih effect, .

whenever an appeal or application is filed out of time, the

practice has been to strike it out”. ‘ o
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It is undisputed that} the present petition of appeal is before the
High Court wtjere the law of limitation Act is applicable in determining ’
the effect of appeal which is time barred. It goes without saying |
therefore that, section 3 (1)_ot the Law of limitation Act, Cap.89. R.E.
2019 come into play. The section provides; | _ |

"5ubject to the prowsmns of this Act evety proceedmg
described in the first column of the Schedule to this Act and
which is instituted after the period of limitation prescribed
therefore Oppos/te thereto in the second column, shall be

- dismissed whether or not limitation has been set up as

a defence. o |
Further section 3(2) supra provndes that

For the purposes of this sect/on a praceea'lng s instituted-

(b) in the case of én appeal, when the appeal /'5~'preférréd either
- by filing a memorandum of appeal or in such other manner as
may be prescribed by any wr/tz‘en-/éw,' 7 | A
" Therefore, in response to above posed question on the effect of the
appeal which is time barred, I am of the settled legal position that, the |
Appell-ant’s petition of appeal has to suffer dismissél in line with the
above principled of law and not striking out as suggested by Ms. Mbena
learned Counsel for the appellant I thus hold the same. .
All said and done, I uphold. the respondents prehminary objection

and dismiss the appeal with costs.

>It iS SO o.rdered.-

'DATED at MOROGORO this 1% day of November, 2022.
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01/11/202%
Court '
Judgement delivered on 1% November, 2022 in chamber in the
presence of Ms. Josephine Mbena for the éppellant and Respondents in
person. | |
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