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NDUNGURU, J.:

or'the o_ff_enc‘e of rape contrary to Section 130(1),

), of the Penal Code Cap 16 (R.E 2002 before its

19). Despite contesting for his innocence, after a full trial
uilty and hence convicted. He was then sentenced to serve
life imprisonment.

Aggrieved by the decision, the appellant filed this appeal having
fourteen (14) grounds in his Petition of which at their entirety suggest that

the charges against him were not proved beyond the required standards by



the law.

In this appeal, the appellant had no legal representation and that he
represented himself meanwhile the respondent was represented by Ms.
Safi Kashindi Amani, learned State Attorney.

As he was invited to submit for his grounds of appeal, the appellant

prayed for this court to adopt his grounds of appeal as his:submissions as

they are self-explanatory, and prayed that his appeal b

On the other hand, Ms, Kashindi resisted this ap submitted

that she will respond to all the ground

himself. She started that on the 15

the TEA, and that PW1 told the court the victim was 4 years old.

Vis. Kashindi proceeded that the victim was examined by the medical

officer who revealed bloed stains and that the vagina was infiltrated and
had no hymen. Thus, penetration was there and proved. She submitted
that it is their humble submission that the offence of rape was proved.
Therefore the 1% ground of appeal is devoid of merit.

The learned State Attorney proceeded to submit on the 2™ ground
2.



that, what is required is the credibility of witnesses as it was stated in the
case of Mustapha Ramadhani Kihiyo (2000) TCR 328. The law does
not prohibit the family members to testify on the same case. And therefore
the 2™ ground is also meritless.

On the 3" ground, she submitted that PW4 was a qualified medical

officer as stated in the case of Charles Bode Vs. the Republic, Criminal.

devoid of merit.

Ms. Kashindi submitted on the 4%

penetration..a

llant in “state” and PW4 testimony was that the victim was raped.

Thus, this.greund lacks merit.

On the 6" ground, Ms. Kashindi submitted that PW1 was threatened
by the appellant that she will be killed If she raised an alarm thus this
ground is devoid of merit.

She then submitted onthe 7" ground that the law under section 143

of TEA does not p_r.0vi_c]'e_a number of witnesses in proving the fact in issue
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provided that the witnesses testifying are c_redib!e.' That, this ground again
is devoid of merit.

Coming to the 8™ ground of appeal. Ms. Kashindi submitted that this
ground is devoid of merit as testified by PW1, that the eye witness and the

medical officer PW4 and that rape is not proved by injuries and bruises,

On the 9" ground, the learned State Attorney submitted that, section

On the 13" ground of appeal, Ms. Kashindi submitted that this
ground is devoid of merit because the ‘age of the victim can be proved by
himself, parent, relative or medical officer. She ‘added that PW1 told the
court that the victim was 4 years old only..

To top it up on the 14" ground, she submitted that the sentence



given to the appeliant was legal and that they pray the appeal to be
dismissed. -

In rejoinder, the appellant submitted that the evidence was tendered
by the family members, and that, he prays for it be taken with
circumspection.

Further, he submitted that the sentence given to:him was very

excessive which was life imprisonment, of which:

tendered birth certificate of the victim, and he pra

allowed.

After a thorough perusal of the submissions from both sides, and the

"The appellate court is bound to consider the grounds of appeal
presented before it and in so doing, need not discuss afl of them
where only a few will be sufficient to dispose of the appeal.”

I also am aware of the settled position that the first appellate court is

not bound and expected to answer the points for determination or issues
R



as framed by the trial court in Criminal and Civil cases respectively. It is
also not bound to to deal with the grounds as listed in the petition of
appeal. Whereas, if the first appellate court finds it convenient, it could
address the grounds of appeal generally or address the decisive ones only
or discuss each ground separately,

The situation in the present appeal permits that

urse. Whereas,

the first ground of appeal suffices to dispose of this. | s the

court to the point that the appellant was co

by the appellant. PW1 did narrate the scenario to PW2 who in turn called

PW3 who came the following day, and locked the appeliant in his room
after he had denied to have committed the offence.
It is Unfortunate that the victim could not testify when summoned

before the trial court, and the cautioned statement of the appellant as
A



prayed by the learned State Attorney, was expunged from evidence, which
leaves this court with determining the testimony of PW1 as far as her
credibility as a witness and if was there a need of corroboration testimony
that vividly identified the appellant as the offender.

It is stated by the Court of Appeal in Omary Ahmed V.R. (1983)

TLR 32 (CAT):

"The trial Court’s finding as to credibility -of Witnesse

ALL ER 540).

However, it is

] ty of witnesses. The conditions of identification

might appear ideal but that is no guarantee against

untruthful evidence.”  [Emphasis is Mine]

Reading between the lines the testimony of PW1, it evident that the
trial court did not deai with the aspect of credibility of this witness. T will

explain. PW1 had a scream from a room and after she entered the room,
o



she saw the appellant being naked and on top of the victim who is also
naked. She was threatened not to make an alarm or else she will be
murdered, considering that she is just from giving birth, she did keep quiet.
After a while she had the victim welling that she is being hurt, but after a

while, she overheard the victim (who was 4 years old) demanding a beer

she was promised, However, PW1 seemed to overcome the:threat of death

Azizi Abdallah V R, [1991] TLR 71; R. V. Beck (1982) 1 ALL E. R. 807;
Whereas, in this-appeal at hand, the victim did not testify and the caution
statement was expunged from evidence, leaving only the testimony of PW1
which I consider not to be a credible witness for her testimony needed

corroboration. In that situation, am confined that convicting a person
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