IN THE HIGH COURT OF TANZANIA
(MTWARA DISTRICT REGISTRY)
AT MTWARA

LAND APPEAL NO. 28 OF 2021

(Arising from Land Application No 58 of 2019 before the Dfsmc i ;and
Housing Tribunal for Mitwara in the Decision Delivered on 227
Hon. H.I. Lukeha) oL

MOHAMED SALUMU NANYITILA.vevvvvossrssssosreeorscssiosss APPELLANT

SAIDI MOHAMED CHITOWA 1st RESPONDENT

SALUM MOHAMED CHITOWA..... .......... 2" RESPONDENT

SAIDI ISSA MTUTUMA... . .3 RESPONDENT

JUDGEMENT

25/10/2022 & 15/1;2/2272___:_:_

The appellant herein MOHAMEDI SALUM NANYITIKILA, a resident of
Mté wa ‘FFU Nandope downtown Mtwara is dissatisfied with the decision of
the DIStI‘!Ct Land and Housing Tribunal (the DLHT) for Mtwara delivered on
22" July 2021. Rivalry over ownership of a piece of land located at Mduwi
Village in Mbawala Ward, Mtwara District “the suit land” is the crux of this
appeal. Apparently, the DLHT adjudged in favour of the respondents.
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The appellant has preferred six grounds of appeal as reproduced below.

1. That the Learned Chairrnan erred in law and fact to decide the matter
in favour of the 37 respondent despite the fact that there was no any
evidence adduced against the appellant.

2. That the Learned Chairman erred in law and in fact for holding in
favour of the 37 respondent despite the 1t and 2@ respondents failure
to produce any strong evidence to prove ownership of the suit-land.

3. That the Leamed Chafrman erred m /aw and fact for' "'-'faf/ure to

/acked o se// the swt /and o z‘he 37 respondent

4. That the Learned Chairman efred in law and i
consider that the suit land belongs to the, app /l (5/(:9 was aiven
sometime 2016 (sic!) by his two mothers Fatuma Bakari Namwewe.

5. That the Learned Chairman erred in law.and in-fact for failed {5160 to
analyze the heavy testimonies tender d =..-_by the appellant and his
Witnesses.

6. That the Learned Chairman . serfously erred in law and in ract by
pronouncing judgement Wfthout ma?catmg the opinfons opined by the
tribunal’s assessors. SETE

lled on for hearing on 25/10/2022 both parties
representation by Counsel. The Court read out

When the appeal was:

toud the gr_ounds: pp'egl and the parties, in turn, shared their version of

the story

Submlttmg in support of the first ground, the appellant asserted that he
inced the DLHT erred in law and fact for adjudging in favour of the
re_spor:_];d_ents while the first respondent Saidi Issa Mtutuma’s evidence had

no weight to prove his ownership of the suit land as his evidence was
contradictory. Responding on behalf of both the respondents, the second
respondent asserted that he thought the appellant was trying to discredit
the Tribunal. He went further and argued that the DLHT had all exhibits at
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its disposal including the sale agreement adding that both the seflers and

the buyer testified orally enabling the Tribunal to arrive to its decision.

On the second ground of appeal, the appellant emphasized that the
evidence tendered by the respondent in the Tribunal was not sufficient to
' ) legality
;hand
replied that the appellant had sued both the buyer and the seller m'akmg it

prove ownership of the farm. He is convinced that the sellers had.:.n":'

to sell the farm to the 3™ respondent. The respondent, on the:

easy for the tribunal to obtain information on the ._]ega__llty of the sale

agreement before arriving to its decision.

Submitting on the third ground 'albeit--Wi_th.:..:;'éom_e eﬁ'ﬁn.sidera'ble difficulties,
the appellant asserted that the first and 'sé'coh:d ""res'p'ondent's had sold the

land that belonged to a person caHed Somoe Mwenda Mayunga while

they were never appointed as- her _ei'rs The respondents, on their part

asserted that the appellant o .misdlrected himself for thinking there was

an issue of probate.

Dismissing such.claims, the respondents maintained that the rightful sefler
had clearly explamed how the land came to his possession and how the same
_ndeed the fand belonged to SOMOE MWENDA MAYUNGA who

was hi aunt (mama mkubwa), argued the second respondent but, since she

ad any children, she gave the land to her brother Musa Mohamed

Mayi}hga before she passed away around 2007.

Moving on to the fourth ground, the appellant asserted that he was given
the suit land by his mothers in 2016. He mentioned the mothers as Fatuma

Bakari Namwewe and Fatuma Bakari Namwewe siblings who shared the
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same name as it used to be common among the Makonde. The appellant
went on to explain that by that time, his mothers were living in different
places; one in Chawi Village in Nanyamba and another was in Kiromba
Juu also in Nanyamba. The respondent wondering how siblings could

share an exact name maintained that he knew nothing about such women

and that the appellant was a stranger in their village, never

before.

On the fifth ground, the appellant was rather brief he: .malntarned that the
DLHT did not consider his evidence. The respondent'“ strongly disagree. The
agreement of the family the appellant produced __at the DLHT the respondent

stated emphatically, was written by a HamletChalrman (Mwenyekiti wa
Kitongoji) whom, the respondent thought had he government stamp. The
respondent added that he thought the agreement was fake because it was
not tendered at the Ward ’ nbuna! but only brought to the DLHT in the

second turn.

Submitting on - the xth ground, the appellant asserted that the
Honourable Chalrman of the DLHT deliberately went against the advice of
the assessors who thought it wise to find out whether the sellers of the land
were Ia fu!ly apzpolnted administrators of the estate of the late purported
ownezg::"of the suit land. Responding to this ground the respondents asserted
that ‘the assessors were misled as they thought it was an issue of probate
while it was not. Nevertheless, reasoned the respondents, the chairman [of
the DLHT] had explained that those opinions of the assessors were not

binding to the Tribunal,



I have dispassionately considered rival submissions by both parties in the
light of the grounds of appeal. The theme underlying the six grounds of
appeal can conveniently be reduce to one namely analysis of evidence. The
15t 2nd 4t and 5% grounds are all on failure by the Learned Chairman to

analyze evidence. The appellant was also the plaintiff at the trial trlbunal He

was the one who alleged ownership of the suit land. It is a settled p05|t|0n

of the law that whoever alleges existence of certain facts has h

prove them. See the case of East African Road Serwces.=. Ltd v J. Davis
& Co. Ltd [1965] EA 676 at 677, where it Was.=.-sta___ dt at"':

"He who makes an a//egatfon must prove it. It is
for the plaintiff to make. az_{t a prima facie case
against the. defendan |

In the instant matter the appellan_:_:-* had alleged that he was given the
disputed land by “his mothers” who share the same name Fatuma Bakari
Namwewe. I am alive to the fact that in the law of evidence, it is about
quality more than quantlty: n?‘-:the case of Hemed Said V. Mohamed Mbilu
[1964] TLR 113 it was eld:'

""‘--ln measuring the weight of evidence in such cases as the
- present one Jt is not, however, the number of witnesses
“whom a party calls on his side which matters. It is the
- quality of the said evidence. In this connection the
evidence of a single witness may be a tot heavier than that
often witnesses.

Ha.v’ih'g one mother or two mothers does very little to improve evidence.
I have no doubt that the learned Chairman evaluated the evidence and found
the same inadequate to this end, the 1%, 2, 4™ and 5% grounds of appeal
are hereby dismissed for lack of merit, On the 6% ground,.1 have read the
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