THE UNITED REPUBLIC OF TANZANIA
JUDICIARY
IN THE HIGH COURT OF TANZANIA
(MOROGORO DISTRICT REGISTRY)
AT MOROGORO

MISC LAND APPLICATION NO. 04 OF 2021
(Arising from the decision of the District Land and Housing Tribunal for Morogoro in Misc.
Land Application No. 124 of 2019 & Misc. Land Application No 116 of 2014)
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lves two preliminary objections on point of law raised

'JlH“"ﬂﬁu

by the respondent. The points of objection raised are as follows:

—

1. That, this Court lacks jurisdiction to entertain; and

2. That, the affidavit supporting the application is
defective for containing a defective jurat 0‘%9

attestation.




By the consent of the parties, hearing of preliminary objections was

disposed by way of written submission. Submissions of the respondent
were drawn and filed by learned counsel MR. ABDUL ALLY BWANGA whilst
those of the applicant were filed by MR. EDSON KILATU, learned
advocate. Submissions were dully filed hence this ruling.

I have carefully examined the record and the written submissions
advanced by the counsel for the parties for and ag inst the preliminary
objection, the main issue for my determmatlon is w er the objection
raised is meritorious. I propose to start l'?llllmtla fi ryﬂ |‘ tml f the
preliminary objection. ‘||||||| ||||| ;H""I"l" l'l“

In the first limb of the objecﬂmh"”ﬁ" n" |
the inclusion of ABDUL R SIARA |B an 'Hﬂ ]I u'éstate of FATUMA

SAID, the 12 applicant r@ﬁ@’ed th’@]l pI| Hon incompetent as the said

e prcfmﬂgﬁhn&mefo‘le the tribunal. In his view

I
ga contention that

applicant was not part t

the inclusion of the ant whc!| as not party to either Misc. Land

Appllcatlon “Mi f 2 onJl ||I!. nd Application No 116 of 2014 at
l

the tnbunal re lqﬁre pre mt application incompetent as it is new and

thus mé;“jl" ﬁ)ln oP'Hhe Court.

pondlngn' thé above argument, Mr. Kilatu seem to have
acknowlyﬂgﬁd th |the inclusion of the 12™ applicant rendered the
application mc&lllMpetent However, he maintained that the effect of the
inclusion was not the dismissal of the application but rather the Court
should strike out the application so as to allow the applicant to file

competent application.

From the records in the present application, there is no flicker of
doubt that the chamber summons as well as the affidavit filed in suppo&
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of the application has indicated a wrong party to the case. I have looked
at the ruling order in Misc. Land Application No. 124 of 2019. The parties

in the said ruling are the same to those appearing in the drawn order
issued by the tribunal. I have gleaned in the said decision and found no
order issued by the tribunal allowing the replacement of FATUMA SAID by
one ABDUL R. SIARA as an administrator of her estate. I am also aware
that this Court has not issued a similar order. It is t erefore clear that the
current 12" applicant was not a party to the procegh“\wgs sought to be
challenged. In my considered view citing the i |ﬁm:>llcar“|"1 the relevant
documents without leave or an order oﬂlthe C "ﬁt "f ta'llliﬁimgularltv
which has affected the competencel'I the re a llﬂatlor‘"‘

The importance of mcldm1 IilI FHHIIH Hlu‘J"nn an appeal or

application was recently e pjhhssé!:hm

CRDB BANK PLC (FORMERLY, CR 596) LTD) vs. GEORGE

MATHEW KILINDH),"cr AP‘U r“ '10 OF 2017 where the Court
|

(Kerefu J. A) Pﬂmﬂe 1H||ﬁ lm‘"llllllll"

to e 08512’6’ that the issue of names of

Appeal in the case of

||I|||llll|" a W % central for their identification. The
| peal is for the parties who have been
in llthe original suit and not any other person.

Illl This Was also the position in the cases of Attorney
| |||||gg al v. Maalim Kadau & 16 Others [1997] TLR
and Jaluma General Supplies Ltd v. Stanbic

Bank (T) Ltd, Cvil Appeal No. 34 of 2010
(unreported) and Inter - Consult Limited (supra).
Specifically, in the former case the Court stated that. -

"..any of the parties involved in the
original suit and not any other person,
can appeal... Names of parties is centra!
to their identification in litigation. Both

parties are limited liability compani%
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with all their attributes. If one changes
its name, it becomes a different legal
entity, altogether. Consequently, the
name of the appellant in the Notice of
Appeal was fundamentally different from
that in the plaint It was fatally different
from that in the plaint. It was fatal
irregularity rendering the Notice of
Appeal incompetent.”

Having pronounced as such, the Cou obsellupﬁj that that the

appellant has cited a wrong party to the ongl |'Uiﬂ k[ﬂ rﬁﬁ page
12 concluded that: 'I|l|" Illl I|||I|||||III I

"In the arcumstancéﬁll I N&pomt of
objection raised by' % nd set of
the prelimina lﬁﬁ/e hus findithe notice of
appeal bea the nam@ a sﬁ%:r invalid and has
rendered entfre|Wea, tent liable to be
struck? r ” l llll

Guidedl Hilrl] bl"'!!ll 'Hugwlw am satisfied that the name of the
12" ap nt ngtﬂ an fry'h the name of the applicant in the present
applu‘ﬂ ion. "'lg H appé'él or file an application for that matter in any

iSlaccorded tQjany lb‘f the parties involved in the original suit and not
any othelnhﬁﬁson I the administrator of the estate wishes to protect or
pursue the mterests of rights of the deceased, he has to do so within the
ambits of the law. He cannot decide to do so unilaterally by including his

case

name in the proceedings and doing so without leave or order of the Court.
The inclusion of the 12" applicant was, therefore, a fatal irregularity which

rendered the application incompetent!;




That said, I sustain the first point of preliminary objection raised by
the respondent herein. In the circumstances, it is the finding of this Court
that the application bearing the name of the 12" applicant, a stranger to

the original records, is invalid. In my considered view, the effect of
including a stranger to the application rendered the entire application
incompetent. The only remedy available is to have it struck out, which I
hereby do. Since this is sufficient to dispose of the| matter, I see the no
need to consider the remaining point of obJeclﬂtw raised by the

respondent. |
P ll llmlII ||||| &ﬂ!"lb
In the event and for the foredblpg re I M mpetent
application is hereby struck out wut.m “\ || | ll “’
|| |
It is so ordered l|||| hll ||I|Illilll=|“|| |, "l]

||l||
O this

hﬁ"'dzlmuﬂf NOVEMBER, 2022.
|l|l
I

“l 2, /S M. Kalunde
“rumuul"" ||||| ""ln,,, b e
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